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Executive Orders

EXECUTIVE ORDER BJ 08-96

Hurricanes Gustav and Ike—Escort Requirements
for Oversize Vehicles, Trucks and Loads

WHEREAS, the Louisiana Homeland Security and
Emergency Assistance and Disaster Act, R.S. 29:721, et
seq., confers upon the Governor of the state of Louisiana
emergency powers to deal with emergencies and disasters,
including those caused by fire, flood, earthquake or other
natural or man-made causes, to ensure that preparations of
this state are adequate to deal with such emergencies or
disasters, and to preserve the lives and property of the
citizens of the state of Louisiana;

WHEREAS, pursuant to Proclamation No. 51 BJ
2008, issued August 27, 2008, a state of emergency was
declared for Hurricane Gustav and is currently in effect;

WHEREAS, pursuant to Proclamation No. 52 BJ
2008, issued September 7, 2008, a state of emergency was
declared for Hurricane lke and is currently in effect; and

WHEREAS, the safety and welfare of the citizens of
the affected areas of Louisiana require that the movements
of operators of certain oversize vehicles traveling on the
public highways of the state of Louisiana for the purpose of
emergency services and disaster relief efforts be expedited,
but still be monitored for safe movement;

NOW THEREFORE |, BOBBY JINDAL, Governor of
the state of Louisiana, by virtue of the authority vested by
the Constitution and laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1: Permitted oversize vehicles which
exceed sixteen feet in width and whose operators are unable
to procure the escort services of Louisiana State Police
because of the excessive workload carried by state police
troopers after Hurricanes Gustav and Ike may procure the
services of two Louisiana state certified escorts to travel
non-Interstate, state-maintained highways in lieu of the
required state police escorts. These vehicles may travel only
between sunrise and sunset and must adhere to any route

requirements imposed by their DOTD-issued permits.

SECTION 2:  Permitted oversize vehicles which
exceed ninety feet in length, but are less than one hundred
feet in length, which transport utility poles and whose
operators are unable to procure the escort services of
Louisiana State Police because of the excessive workload
carried by state police troopers after Hurricanes Gustav and
Ike may procure the services of one Louisiana state certified
escort. These vehicles may travel twenty-four hours a day in
order to address disaster recovery.

SECTION 3:  Nothing in this Order shall be construed
to relieve any vehicle or carrier, or owner or driver of any
vehicle from compliance with any restrictions other than
those specified, or from any statute, rule, order, or other
legal requirement not specifically waived herein.

SECTION 4: This Order is effective upon signature
and shall continue in effect until October 11, 2008, unless
amended, modified, terminated, or rescinded by the
Governor, or terminated by operation of law.

1981

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
12th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
0810#062

EXECUTIVE ORDER BJ 08-97

Hurricanes Gustav and lke Extension of Orders
No. BJ 08-77, No. BJ 08-78, No. BJ 08-79,
No. BJ 08-80, No. BJ 08-81, No. BJ 08-82,

No. BJ 2008-83, No. BJ 08-86 and No. BJ 08-90

WHEREAS, the Louisiana Homeland Security and
Emergency Assistance and Disaster Act, R.S. 29:721, et
seq., confers upon the governor of the state of Louisiana
emergency powers to deal with emergencies and disasters,
including those caused by fire, flood, earthquake or other
natural or man-made causes, to ensure that preparations of
this state are adequate to deal with such emergencies or
disasters, and to preserve the lives and property of the
citizens of the state of Louisiana;

WHEREAS, pursuant to the Louisiana Homeland
Security and Emergency Assistance and Disaster Act, R.S.
721, et seq., a state of emergency was declared August 27,
2008, through Proclamation No. 51 BJ 2008 for Hurricane
Gustav;

WHEREAS, pursuant to the Louisiana Homeland
Security and Emergency Assistance and Disaster Act, R.S.
721, et seq., a state of emergency was declared September 7,
2008, through Proclamation No. 52 BJ 2008 for Hurricane
Ike; and

WHEREAS, the combined impacts of Hurricanes
Gustav and Ike has caused substantial harm, undue burden,
and distress to the delivery of emergency services, and it is
therefore necessary that certain executive orders issued for
Hurricane Gustav be made applicable to Hurricane Ike;

NOW THEREFORE |, BOBBY JINDAL, Governor of
the state of Louisiana, by virtue of the authority vested by
the Constitution and laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1: The following executive orders are
hereby made applicable and extend through the declaration
period for Hurricane Ike:

A. BJ 2008-77—Emergency
Conducting State Business;

B. BJ 2008-78—DOTD Guidelines for Vehicles,
Trucks, and Loads;

C. BJ 2008-79—Hours of Service of Drivers of
Telecommunications, Water and/or Wastewater Utility
Service Vehicles;

Procedures  for
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D. BJ 2008-80—Temporary Housing of Displaced
Youth;

E. BJ2008-81—Licensed Bed Capacity for Nursing
Homes;

F. BJ 2008-82—Use of State Vehicles to Transport
Non-State Employees during Emergency;

G. BJ 2008-83—Public Health Emergency;

H. BJ 2008-86—Suspension of Requirements for
Special Officer Commissions; and

I.  BJ 2008-90—Emergency Occupation of Hotels
and Motels by Utility Restoration Personnel.

SECTION 2: This order is effective upon signature
and shall continue in effect until amended, modified,
terminated, or rescinded by the governor, or terminated by
operation of law.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
12th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
0810#063

EXECUTIVE ORDER BJ 08-98

Hurricanes Gustav and Ike Louisiana Recovery Authority

WHEREAS, the Louisiana Recovery Authority was
created to coordinate programs and funding from federal,
state, local, and private sources to achieve the most effective
and efficient use of monetary, human, and organizational
resources toward services related to disaster recovery by the
state of Louisiana;

WHEREAS, the Louisiana Recovery Authority acts
as the coordinating body for disaster recovery programs
including overseeing the implementation of disaster
recovery programs funded with Community Development
Block Grant funds from the United States Department of
Housing and Urban Development for housing, economic
development, and infrastructure programs;

WHEREAS, in addition to the Community
Development Block Grant funds, Louisiana also receives
disaster recovery assistance from the Federal Emergency
Management Agency for the Public Assistance Program and
the Hazard Mitigation Grant Program;

WHEREAS, the Public Assistance Program provides
much needed financial resources to individual homeowners
and state and local governmental units to help them recover
from a natural disaster;

WHEREAS, the Hazard Mitigation Grant Program
provides grants to state and local governments to implement
long-term hazard mitigation measures to reduce the loss of
life and property due to natural disasters;

WHEREAS, the Governor’s Office of Homeland
Security and Emergency Preparedness is tasked with the
responsibility of administering the Public Assistance
Program and the Hazard Mitigation Grant Program; and
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WHEREAS, these programs and federal funds
related to the devastation caused by Hurricanes Gustav and
Ike administered by the Governor’s Office of Homeland
Security and Emergency Preparedness are within the
jurisdiction of the Louisiana Recovery Authority and the
integration of the recovery programs should be managed
through one organization.

NOW THEREFORE, I, Bobby Jindal, Governor of the
state of Louisiana, by virtue of the authority vested by the
Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1:  The Louisiana Recovery Authority shall
set priorities and offer broad direction to the Governor’s
Office of Homeland Security and Emergency Preparedness
relating to the use of funds made available to the state for
recovery and redevelopment efforts through the Robert T.
Stafford Disaster Relief and Emergency Assistance Act, as
amended, and special congressional appropriations for the
Public Assistance Program and the Hazard Mitigation Grant
Program associated with Hurricanes Gustav and Ike.

SECTION 2:  The Executive Director of the Louisiana
Recovery Authority shall serve as the Governor’s
Authorized Representative for Louisiana’s Public Assistance
Program associated with Hurricanes Gustav and lke. The
Executive Director shall be afforded all duties and
responsibilities conferred upon the Governor’s Authorized
Representative in  the state’s Public  Assistance
Administrative Plan.

SECTION 3:  The Louisiana Recovery Authority shall
serve as the State Hazard Mitigation Team for the recovery
associated with Hurricanes Gustav and lke for purposes of
the Hazard Mitigation Grant Program.

SECTION 4: The Governor’s Office of Homeland
Security and Emergency Preparedness is authorized and
directed to cooperate in the implementation of the provisions
of this Order.

SECTION 5. This Order is effective upon signature
and shall continue in effect until amended, modified,
terminated, or rescinded by the governor, or terminated by
operation of law.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
15th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
0810#064

EXECUTIVE ORDER BJ 08-99

Hurricane Ike—Oyster Lease Inspection

WHEREAS, high winds and storm surges associated
with Hurricane lke prompted the Department of Health and
Hospitals to extend a September 2, 2008, Hurricane Gustav
precautionary closure of molluscan shellfish growing areas 1
through 28 until such time as it could determine no health
dangers exist in those areas;



WHEREAS, the Department of Wildlife and
Fisheries continues to conduct dredge sampling on public
reefs in portions of those molluscan shellfish growing areas,
and has found silt and vegetative overburden present;

WHEREAS, the Department of Health and Hospitals
has not reopened molluscan shellfish growing areas at this
time;

WHEREAS, the oyster industry is important to the
culture and economy of the state of Louisiana, and silt and
vegetative overburden potentially may cause widespread
mortality within oyster populations; and

WHEREAS, the best interests of the citizens of the
state of Louisiana are served by allowing oyster lessees with
leases located in molluscan shellfish growing areas 1
through 28 which remain closed at this time, pursuant to the
precautionary closure ordered by the Department of Health
and Hospitals on September 2, 2008, a one (1) day damage
inspection period to inspect for silt and vegetative
overburden on their oyster leases;

NOW THEREFORE, I, Bobby Jindal, Governor of the
state of Louisiana, by virtue of the authority vested by the
Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1: Pursuant to R.S. 29:724 and
notwithstanding any other provision of state law, regulation,
and/or precautionary closure order, an oyster lessee and/or a
licensed oyster harvester having written permission from the
oyster lessee, of an oyster lease located in molluscan
shellfish growing areas 1 through 28 which remains subject
to precautionary closure at this time by order of the
Department of Health and Hospitals dated September 2,
2008, (hereafter "oyster lease holder™) shall be allowed to
conduct oyster lease damage inspection activities on such
oyster leases on Thursday, September 18, 2008, under the
following conditions and in accordance with the following
procedures:

A. No vessel used by an oyster lease holder for
oyster lease damage inspection activities shall have on board
or use more than one (1) statutorily authorized dredge;

B. No vessel used by an oyster lease holder for
oyster lease damage inspection activities shall have any
sacks or containers on board;

C. Avvessel used by an oyster lease holder for oyster
lease damage inspection activities may have on board not
more than a standard measurement of one (1) barrel of
oysters as described in R.S. 56:440. All oysters must be
returned to the water prior to the vessel departing the oyster
lease;

D. Under no circumstances shall an oyster lease
holder and/or the vessel of an oyster lease holder remove or
transport any oyster or oysters to or from an oyster lease
located in a molluscan shellfish growing area closed on
Thursday, September 18, 2008, pursuant to precautionary
closures ordered on September 2, 2008;

E. An oyster lease holder may conduct oyster lease
damage inspection activities pursuant to this Order only
between 7:00 a.m. and 5:00 p.m. on Thursday, September
18, 2008; and

F. For oyster lease damage inspection activities to
be conducted on an oyster lease by any person other than the
oyster lessee, the person shall have on board the vessel the
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written permission of the oyster lessee authorizing the oyster
lease damage inspection activities on the oyster lease.

SECTION 2:  All departments, commissions, boards,
agencies, and officers of the state, or any political
subdivision thereof, are authorized and directed to cooperate
with the Departments of Health and Hospitals and Wildlife
and Fisheries in implementing the provisions of this Order.

SECTION 3:  This Order is effective upon signature
and, unless rescinded sooner, shall expire at 5:00 p.m. on
Thursday, September 18, 2008.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
16th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne
Secretary of State
0810#065

EXECUTIVE ORDER BJ 08-100

Hurricane Ike—Delay and Rescheduling of
Elections in Cameron and Terrebonne Parishes

WHEREAS, “in order to ensure maximum citizen
participation in the electoral process and provide a safe and
orderly procedure for persons seeking to qualify or exercise
their right to vote, to minimize to whatever degree possible a
person’s exposure to danger during declared states of
emergency, and to protect the integrity of the electoral
process,” the Louisiana Legislature enacted R.S. 18:401.1 to
provide “a procedure for the emergency suspension or delay
and rescheduling of qualifying, early voting, and elections”;

WHEREAS, on September 16, 2008, pursuant to the
provisions of R.S. 18:401.1(B), the Secretary of State
certified to the Governor that as a result of Hurricane lke a
state of emergency exists in the parishes of Cameron and
Terrebonne;

WHEREAS, pursuant to the Secretary of State’s
September 16, 2008 certification, the Secretary of State
recommended that an executive order be issued to delay and
reschedule the elections for: justice of the peace, Justice of
the Peace Ward 3; constable, Justice of the Peace Ward 3;
and constable, Justice of the Peace Ward 6 scheduled in the
parish of Cameron for Saturday, October 4, 2008, from 6:00
a.m. until 8:00 p.m., with early voting scheduled for
September 20-27, 2008;

WHEREAS, pursuant to the Secretary of State’s
September 16, 2008 certification, the Secretary of State
recommended that an executive order be issued to delay and
reschedule the elections for: council member, District 6; city
marshal, City Court, city of Houma; justice of the peace,
Justice of the Peace Ward 5; justice of the peace, Justice of
the Peace Ward 8; justice of the peace, Justice of the Peace
Ward 9; constable, Justice of the Peace Ward 1; and
constable, Justice of the Peace Ward 5 in the parish of
Terrebonne scheduled for Saturday, October 4, 2008, from
6:00 a.m. until 8:00 p.m., with early voting scheduled fro
September 20-27, 2008; and
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WHEREAS, pursuant to the Secretary of State’s
September 16, 2008 certification, the Secretary of State
recommended that an executive order be issued to delay and
reschedule the general election, if necessary, for council
member, District 6, in the parish of Terrebonne scheduled
for Saturday, November 4, 2008, from 6:00 a.m. until 8:00
p.m., with early voting scheduled for October 21-28, 2008;

NOW THEREFORE, I, BOBBY JINDAL, Governor of
the state of Louisiana, by virtue of the authority vested by
the Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1:  Under the authority of R.S. 18:401.1(B)
and based on the September 16, 2008 certification from the
Secretary of State that a state of emergency exists in the
parishes of Cameron and Terrebonne, and the September 16,
2008 recommendation that the elections be delayed and
rescheduled, these elections are rescheduled as follows:

A. In Cameron Parish, the elections for justice of the
peace, justice of the Peace Ward 3; constable, Justice of the
Peace Ward 3; and constable, Justice of the Peace Ward 6 is
delayed and rescheduled for Saturday, November 4, 2008,
from 6:00 a.m. until 8:00 p.m. with early voting to be held
October 21-28, 2008.

B. In Terrebonne Parish, the elections for council
member, District 6; city marshal, City Court, city of Houma;
justice of the peace, Justice of the Peace Ward 5; justice of
the peace, Justice of the Peace Ward 8; justice of the peace,
Justice of the Peace Ward 9; constable, Justice of the Peace
Ward 1; and constable, Justice of the Peace Ward 5, is
delayed and rescheduled for Saturday, November 4, 2008,
from 6:00 a.m. until 8:00 p.m. with early voting to be held
October 21-28, 2008.

C. In Terrebonne Parish, the general election for
council member, District 6, if necessary, is delayed and
rescheduled for Saturday, December 6, 2008, from 6:00 a.m.
until 8:00 p.m., with early voting to be held November 18-
25, 2008.

SECTION 2:  This Order is effective upon signature.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
17th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
0810#066

EXECUTIVE ORDER BJ 08-101

Delay and Rescheduling of Elections in Cameron
and Terrebonne Parishes—Amended Executive
Order No. BJ 08-100 Hurricane lke

WHEREAS, Executive Order No. BJ 2008-100,
issued September 17, 2008, delayed and rescheduled
elections in Cameron and Terrebonne Parishes, as requested
by Certification from the Secretary of State of September 16,
2008;
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WHEREAS, by re-issued Certification of September
18, 2008, the Secretary of State has requested that Executive
Order No. BJ 2008-100 be amended to reflect “Tuesday,
November 4, 2008,” rather than “Saturday, November 4,
2008,” as originally requested;

NOW THEREFORE, I, BOBBY JINDAL, Governor of
the state of Louisiana, by virtue of the authority vested by
the Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1:  Under the authority of R.S. 18:401.1(B)
and based on the re-issued September 18, 2008 certification
from the Secretary of State that a state of emergency exists
in the parishes of Cameron and Terrebonne, and the
September 18, 2008 recommendation that the elections be
delayed and rescheduled, these elections are rescheduled as
follows:

A. In Cameron Parish, the elections for justice of the
peace, Justice of the Peace Ward 3; constable, Justice of the
Peace Ward 3; and constable, Justice of the Peace Ward 6 are
delayed and rescheduled for Tuesday, November 4, 2008,
from 6:00 a.m. until 8:00 p.m. with early voting to be held
October 21-28, 2008.

B. In Terrebonne Parish, the elections for council
member, District 6; city marshal, City Court, city of Houma;
justice of the peace, Justice of the Peace Ward 5; justice of
the peace, Justice of the Peace Ward 8; justice of the peace,
Justice of the Peace Ward 9; constable, Justice of the Peace
Ward 1; and constable, Justice of the Peace Ward 5, are
delayed and rescheduled for Tuesday, November 4, 2008,
from 6:00 a.m. until 8:00 p.m. with early voting to be held
October 21-28, 2008.

C. In Terrebonne Parish, the general election for
council member, District 6, if necessary, is delayed and
rescheduled for Saturday, December 6, 2008, from 6:00 a.m.
until 8:00 p.m., with early voting to be held November 18-
25, 2008.

SECTION 2:  This Order is effective upon signature.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
18th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
08104067

EXECUTIVE ORDER BJ 08-102

Emergency Authority for Transportation and
Handling of Human Remains Disinterred
as a Result of Hurricanes Gustav or lke

WHEREAS, pursuant to the Louisiana Homeland
Security and Emergency Assistance and Disaster Act, R.S.
29:721, et seq., a state of emergency was declared for
Hurricanes Gustav and Ike through Proclamation Nos. 51 BJ
2008 and 52 BJ 2008, respectively;



WHEREAS, subsequently, Hurricane Gustav struck
the state of Louisiana causing severe damage to the
southeastern part of the state that has threatened the safety,
health, and security of the citizens of the state of Louisiana;

WHEREAS, subsequently, Hurricane Ike struck the
state of Texas causing severe flooding and damage to the
southwestern part of the state of Louisiana that has
threatened the safety, health, and security of the citizens of
the state of Louisiana;

WHEREAS, widespread damage to cemeteries in
Louisiana and Texas have resulted in the scattering of
human remains across the hurricane-stricken areas of both
states;

WHEREAS, approximately 500 caskets with human
remains are known to have been disinterred in Louisiana and
approximately 60 caskets with human remains are known to
have been disinterred in Texas;

WHEREAS, the Federal Emergency Management
Administration (FEMA) has requested there be an
authorization for the transportation of human remains across
state lines between Texas and Louisiana under the auspices
of the Louisiana State Health Officer and the Disaster
Mortuary Operational Response Teams (DMORT) for the
purposes of analysis, identification, and ultimate return of
those remains to their state of origin;

WHEREAS, R.S. 8:651-681 place certain restrictions
on the disturbances of final resting places and the
transportation of human remains;

WHEREAS, R.S. 17:2279-2280  restrict  the
transportation of human remains across state lines and
provide penalties therefore;

WHEREAS, R.S. 37:848 requires that human
remains be disposed of by licensed funeral establishments;

WHEREAS, R.S. 40:4 mandates obtaining a burial
transit permit for the purposes of transporting human
remains within the state of Louisiana;

WHEREAS, LAC 51:XXVI.101 provides for the
issuance of burial transit permits under the authority of R.S.
40:4;

WHEREAS, LAC 51:XXVI.107 provides for the
transportation of human remains in the state of Louisiana;

WHEREAS, R.S. 29:724(D)(1) authorizes the
governor to suspend the provisions of any regulatory statute
prescribing the procedures for conduct of state business, or
the orders, rules, or regulations of any state agency, if strict
compliance with the provisions of any statute, order, rule, or
regulation would in any way prevent, hinder, or delay
necessary action in coping with the emergency; and

WHEREAS, the above-noted provisions of the
Louisiana Revised Statutes and the Louisiana Administrative
Code place restrictions on the transportation and handling of
human remains, causing undue delay in coping with the
return of human remains to their appropriate resting place in
a time of emergency;

NOW THEREFORE, I, Bobby Jindal, Governor of the
state of Louisiana, by virtue of the authority vested by the
Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1: Pursuant to Louisiana Homeland
Security and Emergency Assistance and Disaster Act, R.S.
29:721, et seq., and more specifically R.S. 29:724(D)(1),
that any restrictions on the transportation and handling of
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disinterred human remains in the following statutory
provisions and regulations are hereby suspended for the
express purpose of facilitating the handling and transport of
human remains disinterred as a result of the devastation
wrought by Hurricanes Gustav and lke: R.S. 8:651-681; R.S.
17:2279-2280; R.S. 37:848; R.S. 40:4; LAC 51:XXVI.101;
and LAC 51:XXV1.107.

SECTION 2: The State Health Officer is hereby
authorized to exercise control over the handling and
transport of human remains of individuals that were
disinterred as a result of Hurricanes Gustav or Ike.

SECTION 3: The State Health Officer is hereby
authorized to coordinate efforts to identify, transport, and
return the human remains with the coroners in the affected
parishes and with DMORT.

SECTION 4: The State Health Officer and DMORT
are hereby authorized to permit and direct the transportation
of disinterred human remains across the Louisiana/Texas
state line.

SECTION5: The State Health Officer is hereby
authorized and empowered to set up, operate, and control a
regional morgue and autopsy facility in collaboration with
DMORT in Louisiana to receive, identify, and process the
human remains of those individuals that were disinterred as
a result of Hurricanes Gustav or Ike.

SECTION 6: This Order is effective upon signature
and shall be applicable until such time as amended,
modified, terminated, or rescinded by the governor, or
terminated by operation of law.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
19th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne

Secretary of State
0810#068

EXECUTIVE ORDER BJ 08-103

Louisiana Abraham Lincoln Bicentennial Commission
Amend Executive Order BJ 08-49

WHEREAS, Executive Order No. BJ 2008-49, issued
on August 22, 2008, reestablished the Louisiana Abraham
Lincoln Bicentennial Commission (hereafter "Commission")
designed to inform the public about the impact Abraham
Lincoln had on the development of our great nation and to
find the best possible ways to honor his accomplishments;
and

WHEREAS, it is necessary to amend BJ 2008-49 to
provide for additional seats on the Commission;

NOW THEREFORE, I, Bobby Jindal, Governor of the
state of Louisiana, by virtue of the authority vested by the
Constitution and the laws of the state of Louisiana, do
hereby order and direct as follows:

SECTION 1:  Section 4 of Executive Order No. BJ
2008-49, issued on August 22, 2008, is amended as follows:
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A. The Commission shall be composed as follows:

1. The Louisiana state liaison to the National
Abraham Lincoln Bicentennial Commission Governors’
Council;

2. The Governor or the Governor’s designee;

3. The Lieutenant Governor or the Lieutenant
Governor’s designee;

4. The Secretary of State or the Secretary’s
designee;

5. The director of the State Museum, Department
of Culture, Recreation and Tourism;

6. The State Museums Program coordinator,
Department of State;

7. The state librarian, Department of Culture,
Recreation and Tourism;

8. The state archivist, Department of State;

9. One member of the House of Representatives
appointed by the Speaker of the House of Representatives;

10. One member of the Senate appointed by the

President of the Senate; and
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11. Additional members from the state at-large
appointed by the Governor as he deems necessary.

SECTION 2:  All other sections, subsections, and
paragraphs of Executive Order No. BJ 2008-49, issued on
August 22, 2008, shall remain in full force and effect.

SECTION 3:  This Order is effective upon signature
and shall continue in effect until amended, modified,
terminated or rescinded by the governor, or terminated by
operation of law.

IN WITNESS WHEREOF, | have set my hand
officially and caused to be affixed the Great Seal of
Louisiana, at the Capitol, in the city of Baton Rouge, on this
26th day of September, 2008.

Bobby Jindal
Governor
ATTEST BY
THE GOVERNOR
Jay Dardenne
Secretary of State
0810#069



Emergency Rules

DECLARATION OF EMERGENCY

Department of Agriculture and Forestry
Horticulture Commission

Arborist Examination (LAC 7:XX1X.113)

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B), and under the
authority of R.S.: 2, 3, 3801 and 3807, the Commissioner of
Agriculture and Forestry declares an emergency to exist and
adopts by emergency process the attached regulations for the
suspension of rules governing the taking of the arborist
examination.

The governor of the state of Louisiana has declared a state
of emergency in Louisiana as a result of hurricanes Gustav
and Ike. Both hurricanes have caused severe damage in all of
Louisiana as a result of hurricane force winds, rain, floods,
and storm surge. Both hurricanes caused thousands of trees
to be uprooted, snapped off or blown down. Many of these
trees hit power lines, blocked roads and streets and crashed
into homes, businesses and other structures. Thousands of
other trees, while not blown down, have been severely
damaged to the point where they need to be immediately
pruned or cut down to prevent further damage to power
lines, houses, and other property and to prevent a danger of
falling on people. The degree of damage to trees is so severe
that the number of currently licensed arborist in Louisiana is
inadequate to cope with the state’s need for licensed arborist.

The Department of Agriculture and Forestry has adopted
rules and regulations for the examination and licensing of
arborist in this state. One of the examination requirements is
that persons who take the arborist examination and fails to
successfully complete all phases of the examination may not
apply to re-take the section of the examination which was
not successfully completed for a period of two weeks
following the date of the examination not successfully
completed. A temporary suspension of this provision for the
arborist examination during the state of emergency is
necessary to provide for an adequate supply of licensed
arborist. Failure to suspend these rules and regulations
creates an imminent peril to the public health, safety, and
welfare of the citizens of this state by subjecting the citizens
to continued damage and injury from trees that are still
standing, but which have been damaged by the hurricanes.

This Emergency Rule becomes effective upon the
signature of the commissioner, September 21, 2008, and
shall remain in effect for 120 days.

Title 7
AGRICULTURE AND ANIMALS
Part XXIX. Agro-Consumer Services
Chapter 1. Horticulture
§113. Examination Schedule

A.-D.

E. Due to the occurrence of an emergency or disaster
declared by the governor as a result of hurricanes Gustav
and lke, all persons taking the arborist examination may re-
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take the section of the examination which was not
successfully completed after a forty-eight hour interim for
the period of time from September 22, 2008 through January
19, 2009.

AUTHORITY NOTE: Emergency rule promulgated in
accordance with R.S. 3:2, 3, 3801, 3807 and R.S. 49:953.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture, Horticulture Commission, LR 8:185 (April 1982),
amended by the Department of Agriculture and Forestry,
Horticulture Commission, LR 14:8 (January 1988), LR 18:250
(March 1992), LR 20:640 (June 1994), LR 31:1053 (May 2005),
LR 34:

Mike Strain, DVM

Commissioner
0810#006

DECLARATION OF EMERGENCY

Department of Agriculture and Forestry
Office of Agro Consumer Services

Standard Fuel Specifications for
Gasoline and Gasoline-Oxygenate Blends
(LAC 7:XXXV.303)

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953 (B), and under
the authority of R.S. 3:4608 and 4680, the Commissioner of
Agriculture and Forestry declares an emergency to exist and
adopts by emergency process the attached regulations for the
suspension of rules governing the sale of gasoline with
greater than 11.5 reid vapor pressure (RVP).

On August 27, 2008, Governor Bobby Jindal declared a
state of emergency in Louisiana for purposes of preparing
for Hurricane Gustav and Ike. The hurricanes made landfall
in Louisiana and created emergency conditions that
threatened the lives and property of the citizens of this state.
The state of emergency extends from August 27, 2008
through September 26, 2008, unless terminated sooner.

The Department of Agriculture and Forestry has adopted
rules and regulations adopting the ASTM international
standards for gasoline reid vapor pressure (RVP). All
parishes are required to havell.5 RVP gasoline from
September 16 to October 31 of each year. During this
emergency period, Louisiana Department of Environmental
Quality recommends that fuel of up to 13.5 psi RVP
(Volatility Class D-4 gasoline) only be sold in areas that are
not subject to the 7.8 RVP summer fuel requirements.
Consistent with ASTM standards, through October 31, 2008
the maximum RVP should not exceed 11.5 psi for the
following parishes: Ascension, East Baton Rouge, Iberville,
Livingston, West Baton Rouge, Pointe Coupee, Beauregard,
Calcasieu, Lafayette, St. Mary, Orleans, St. Charles,
Jefferson, St. Bernard, St. James and Lafourche. A temporary
suspension of these rules and regulations during the
emergency is necessary to provide for an adequate supply of
gasoline. Failure to suspend these rules and regulations

Louisiana Register Vol. 34, No. 10 October 20, 2008



creates an imminent peril to the public health, safety, and
welfare of the citizens of this state.

This Emergency Rule becomes effective upon the
signature of the commissioner, September 19, 2008, and
shall remain in effect until 11:59 p.m. on October 31, 2008
or until a lower RVP fuel becomes readily available,
whichever date occurs first.

Title 7
AGRICULTURE AND ANIMALS
Part XXXV. Agro-Consumer Services
Chapter 3. Petroleum Products and Motor Fuels
Subchapter A. Standards
8303. Standard Fuel Specifications for Gasoline and
Gasoline-Oxygenate Blends

A -A8.

9. The ASTM D 4814, “Standard Specifications for
Automotive Spark-Ignition Engine Fuel” seasonal volatility
standards for the sale of greater that 11.5 RVP (Volatility
Class C-3) gasoline are hereby suspended in all parishes in
the state of Louisiana except for the following parishes:
Ascension, East Baton Rouge, lIberville, Livingston, West
Baton Rouge, Pointe Coupee, Beauregard, Calcasieu,
Lafayette, St. Mary, Orleans, St. Charles, Jefferson, St.
Bernard, St. James and Lafourche. The sale of gasoline
greater than 13.5 RVP (\Volatility Class D-4) shall be
prohibited. These emergency rules are hereby suspended at
11:59 p.m. on October 31, 2008 or until a lower RVP fuel
becomes readily available, whichever date occurs first.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:4671, 4673, 4680, and 4681.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture and Forestry, Office of Agro-Consumer Services,
Division of Weights and Measures, LR 31:29 (January 2005),
amended LR 34:

Mike Strain, DVM

Commissioner
0810#007

DECLARATION OF EMERGENCY

Department of Agriculture and Forestry
Office of Agro Consumer Services

Standard Fuel Specifications for
Gasoline and Gasoline-Oxygenate Blends
(LAC 7:XXXV.303)

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B), and under the
authority of R.S. 3:4608 and 4680, the Commissioner of
Agriculture and Forestry declares an emergency to exist and
adopts by emergency process the attached regulations for the
suspension of rules governing the sale of gasoline with
greater than 7.8 reid vapor pressure (RVP).

On August 27, 2008, Governor Bobby Jindal declared a
state of emergency in Louisiana for purposes of preparing
for Hurricane Gustav. The hurricane could potentially make
landfall in Louisiana on or about September 2, 2008 and
create emergency conditions that threaten the lives and
property of the citizens of the state. The state of emergency
extends from August 27, 2008 through September 26, 2008,
unless terminated sooner.
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The Department of Agriculture and Forestry has adopted
rules and regulations adopting the ASTM international
standards for gasoline reid vapor pressure (RVP). During
this time of emergency, the department will follow any EPA
waivers for the state of Louisiana allowing the distribution
and sale of gasoline with a greater than 7.8 psi RVP
throughout Louisiana. A temporary suspension of these rules
and regulations during the emergency is necessary to provide
for an adequate supply of gasoline. Failure to suspend these
rules and regulations creates an imminent peril to the public
health, safety, and welfare of the citizens of this state.

This Emergency Rule becomes effective upon the
signature of the commissioner and shall remain in effect
until the state of emergency declared by the governor on
August 27, 2008 terminates or until EPA waivers terminate,
whichever date occurs first.

This Emergency Rule becomes effective upon signature of
the commissioner and shall expire at 11:59 p.m. on
September 15, 2008.

Title 7
AGRICULTURE AND ANIMALS
Part XXXV. Agro-Consumer Services
Chapter 3. Petroleum Products and Motor Fuels
Subchapter A. Standards
8303. Standard Fuel Specifications for Gasoline and
Gasoline-Oxygenate Blends

A.-AS8.

9. The ASTM D 4814, "Standard Specifications for
Automotive Spark-Ignition Engine Fuel” seasonal volatility
standards for the sale of greater than 7.8 RVP gasoline in
non-attainment areas of the state of Louisiana are hereby
suspended until termination of the state of emergency
declared by the governor on August 27, 2008 terminates or
until 11:59 p.m. on September 15, 2008, whichever date
occurs first.

AUTHORITY NOTE: Promulgated in accordance with R.S.
3:4671, 4673, 4680, and 4681.

HISTORICAL NOTE: Promulgated by the Department of
Agriculture and Forestry, Office of Agro-Consumer Services,
Division of Weights and Measures, LR 31:29 (January 2005),
amended LR 34:

Mike Strain, DVM

Commissioner
0810#005

DECLARATION OF EMERGENCY

Department of Economic Development
Office of the Secretary
Office of Business Development
and
Louisiana Economic Development Corporation

Entertainment Workforce Training Award Program
(LAC 13:111.Chapter 19)

The Department of Economic Development, the Office of
the Secretary, the Office of Business Development, and the
Louisiana Economic  Development Corporation, in
cooperation with the Office of Entertainment Industry
Development, pursuant to the emergency provisions of the
Administrative Procedure Act, LA. R.S. 49:953(B), are



hereby establishing, creating and adopting LAC Title 13:
Part 111, Chapter 19, Rules of the Entertainment Workforce
Training Award Program, under the authority of LA. R.S.
36:104 ,36:108, 51:2312, and 51:2331 et seq. These Rules,
being adopted in accordance with the Administrative
Procedure Act, R.S. 49:950 et seq., shall become effective on
October 20, 2008, and shall remain in effect until the
expiration of the maximum period allowed under the Act, or
until a final Rule is promulgated in accordance with law,
whichever occurs first.

The Department of Economic Development, the Office of
the Secretary, the Office of Business Development, and the
Louisiana Economic  Development Corporation, in
cooperation with the Office of Entertainment Industry
Development, have found an immediate need to establish,
create and adopt rules for the regulation of an Entertainment
Workforce Training Award Program in order to promote
economic development and particularly entertainment
industry development in this state by helping to provide
funding for training for new and existing employees of the
entertainment industry and thereby secure the creation
and/or retention of jobs by businesses participating in the
entertainment industry that are located or becoming located
in this state. Without this Emergency Rule, the public
welfare may be harmed as the result of the failure to enhance
the growth and stability of Louisiana's entrepreneurial
entertainment businesses and/or the entertainment industrial
environment by making available awards under this program
to businesses creating such jobs in the entertainment
industry and/or training employees holding such jobs in the
entertainment industry; and the state may thereby suffer the
loss of entertainment business investment and economic and
entertainment business development projects which would
create and/or retain such jobs that would improve the
standard of living and enrich the quality of life for citizens of
this state.

Title 13
ECONOMIC DEVELOPMENT
Part I1l. Financial Assistance Programs
Chapter 19.  Entertainment Workforce Training
Award Program
§1901. Preamble and Purpose

A. The Entertainment Workforce Training Award
Program is vital to support the State’s commitment to the
development of strategies and initiatives for the
entertainment industry, and the state’s long-term goals in its
Master Plan for Economic Development for the State of
Louisiana.

B. The purpose of the program is to enable the
development of and provide customized workforce training
programs for eligible entities interested in applying for funds
that will be utilized for entertainment workforce training.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104,36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

81903. Definitions

Applicant—the entity or training provider requesting a
training award from LED and LEDC under this program.

Award—funding approved under this program for eligible
training activities.
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Award Agreement—that agreement or contract hereinafter
referred to between the training provider , LEDC and LED,
through which, by cooperative endeavor agreement or
otherwise, the parties set forth the amount of the award, the
terms, conditions and performance objectives of the award
provided pursuant to these rules.

Contract—a legally enforceable Award Agreement
between LEDC, LED and the successful applicant governing
the terms and the conditions of the training award.

LED—Louisiana Department of Economic Development.

LEDC-Louisiana Economic Development Corporation

OEID—Office of Entertainment Industry Development

Program—the Entertainment Workforce Training Award
Program.

Secretary—Secretary of the Department of Economic
Development, who is, by law, also the president of the
Louisiana Economic Development Corporation.

Training Provider—the entity or applicant undertaking the
workforce training project.

WFD—Office of Workforce Development

Workforce Training Program—a program related to the
short-term employment needs of the entertainment industry.
Examples of workforce training programs which may be
deemed unrelated include, but are not limited to; credit
courses at post-secondary education institutions.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104,36:108, 51:2312, and 51:231, et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1905. General Principles

A. The following general principles will direct the
administration of the Entertainment Workforce Training
Award Program.

1. LEDC shall serve as the single review board for
this Entertainment Workforce Training Award Program,
which is to be administered by LED, through OEID and
WEFD.

2. Training awards are not to be construed as an
entitlement for companies located or locating in Louisiana;
and such awards shall be subject to the discretion of LED.

3. LED shall negotiate with each company seeking an
award, based on the individual merits of each project.

4. Contracts for awards shall contain "clawback™ (or
refund) provisions to protect the state in the event of a
default.

5. Award funds shall be utilized for the approved
training project only.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104, 36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1907. Program Descriptions

A. This program provides training assistance to enhance
the quantity and quality of individuals who possess sufficient
skills to perform jobs in the entertainment industry. The
training to be funded may include, but is not limited to:

1. film—Iighting: hair and make-up,: grip: electric; set
construction; camera; post visual editing; post sound editing;
post visual effects; digital animation;
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2. sound—scoring; engineering;

3. live performance—staging; lighting;
rigging; carpentry; wardrobe; special effects; and

4. digital media—programming; animation/computer
generated imagery; interactive animation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104, 36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1909. Eligibility

A. An eligible applicant is a training provider that seeks
customized training services to provide training in an
entertainment sector.

B. Persons to be trained must be residents of Louisiana.

C. A training provider shall be considered ineligible for
this program if it has pending or outstanding claims or
liabilities relative to its failure or inability to pay its
obligations; including state or federal taxes, or bankruptcy
proceedings, or if it has pending, at the federal, state, or local
level, any proceeding concerning denial or revocation of a
necessary license or permit, or if the company has a previous
contract with LED in which the company is in default and/or
is not in compliance.

D. Training providers must be in full compliance with all
state and federal laws.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 ,36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

81911. Criteria

A. LED will consider various factors when determining
which proposals will be funded. Among the factors which
may be taken into account in the review of the award
requests are the following;
needs of the entertainment industry;
training cost per student;
the number of students to be trained;
evidence of a method of job placement;
evidence of need; and

6. evidence of likely success of project.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104, 36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 34:

§1913. Application Procedure

A. LED will provide a standard application form which
applicants will be required to use to apply for assistance
under this program. The application form will contain, but
not be limited to, detailed descriptions of the following:

1. justification of need;

2. the training provider’s overall training plan,
including a summary of the types and amounts of training to
be provided and a description of how the training provider
determined its need for training;

3. a preliminary budget, including but not limited to,
proposed trainer salaries; and

4. any additional information LED may require.

sound;

agrwnE
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104, 36:108, 51:2312, and 51:2331, et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1915. Submission and Review Procedure

A. Applicants must submit their completed application to
LED Submitted applications will be reviewed and evaluated
by LED staff. Further input may be required from the
applicant in order to;

1. evaluate the importance of the proposed training;

2. identify the availability of existing training
programs which could be adapted to meet the training
provider’s needs;

3. verify that the training provider will continue to
operate during the period of the contract; and

4. determine if the training provider’s training plan is
cost effective.

B. LED staff will make a determination of how many
students will be taught by the training provider and must
establish that the award hereunder is in accordance with the
requirements of Article VII, Section 14 of the Louisiana
Constitution.

C. Upon determination that an application meets the
general principles, eligibility requirements, and criteria for
this program, LED staff will then make a recommendation to
LEDC and LEDC will then review and either approve or
reject the application.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 ,36:108, 51:2312, and 51:2331, et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1917. General Award Provisions

A. Award Agreement

1. A written award agreement, contract or cooperative
endeavor agreement will be executed between LEDC and
the successful applicant training provider. The contract will
specify the performance objectives expected of the training
provider and the compliance requirements to be enforced in
exchange for state assistance, including, but not limited to,
the time required for job training

2. LEDC will disburse funds to the training provider
as provided by the award agreement or contract.

3. LED will oversee the progress of the training and
reimburse the training provider on the basis of the cost
reports and supporting documentation certifying the amount
expended by the training provider for the training for which
reimbursement is sought. Submitted on a form provided by
LED. LED may request the training provider at any time and
from time to time to submit additional or supporting
information.

4. Funds may be used for workforce training programs
extending up to six months in duration.

B. Funding.

1. The Entertainment Workforce Training Award
Program offers financial assistance in the form of a
performance-based grant for reimbursement of eligible
training costs specified in the award agreement.

2. Eligible training costs may include the following,
on an individual, negotiated basis:



a. instruction costs: wages for trainers and training
coordinators;

b. materials and supplies costs: training texts and
manuals, audio/visual materials, computer based training
(CBT) software; and

c. other justifiable costs: when necessary for
training, such as facility and/or equipment rental.

3. Training costs ineligible for reimbursement include:

a. trainee wages and fringe benefits;

b. employee handbooks;

c. food, refreshments; and

d. awards.

4. Training activities eligible for funding consist of;

a. industry-specific skills: skills which are unique to
the entertainment industry;

b. quality standards skills: skills which are intended
to increase the quality of skilled workers employed in the
entertainment industry and/or to ensure compliance with
accepted international and industrial quality standards; and

c. other skills: skills pertaining to entertainment
instructional methods and techniques used by trainers (e.g.,
train-the-trainer activities).

C. Conditions for Disbursement of Funds

1. Funds will be available on a reimbursement basis
following submission of required documentation to LED by
the training provider. Only funds spent on the project after
LEDC’s approval, will be considered eligible for
reimbursement. However, funds will not be available for
reimbursement to the training provider until an award
agreement, training agreement or contract between the
training provider and LEDC has been finalized and
executed.

2. Training providers will be eligible for
reimbursement based upon performance objectives as
provided in the contract.

D. Compliance Requirements

1. Inorder to be paid or reimbursed as provided by the
contract, training provider’s shall be required to complete
and submit to LED cost reports certifying the amount
expended by the training provider for training, along with
progress reports describing the training provider’s progress
toward the performance objectives specified in its contract
with LEDC. LED shall oversee the timely submission of
reporting requirements by the training provider.

2. In the event a training provider fails to meet its
performance objectives as specified in its contract, LEDC
shall retain the right to withhold award funds, modify the
terms and conditions of the award, and/or to reclaim
disbursed funds from the training provider in an amount
commensurate with the scope of the unmet performance
objectives and the foregone benefits to the state, as
determined by LEDC. Reclamation shall not begin unless
LED has determined, with the concurrence of LEDC, after
an analysis of the benefits to the state of the training project
and the unmet performance objectives, that the state has not
satisfactorily or adequately been compensated for its costs
through the benefits provided by the training project.

3. In the event a training provider knowingly files a
false statement in its application or in a progress report, the
training provider may be guilty of the offense of filing false
public records, and may be subject to the penalty provided
forinR.S. 14:133.
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4. LEDC shall each retain the right, for itself, for the
Legislative Auditor, for the Office of the Governor, Division
of Administration, and for LED, to require and/or conduct
financial and performance audits of a project, including all
relevant records and documents of the company.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 , 36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

§1919. Contract Monitoring

A. All monitoring will be done by LED.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 ,36:108, 51:2312, and 51:2331 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary, Office of Business
Development, and the Louisiana Economic Development
Corporation, LR 35:

Stephen M. Moret

Secretary
0810#082

DECLARATION OF EMERGENCY

Department of Economic Development
Office of the Secretary

Regional Awards and Matching Grant Awards Program
(LAC 13:111.Chapter 17)

The Department of Economic Development, Office of the
Secretary, pursuant to the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B) adopts the
following Rule of the Regional Awards and Matching Grant
Awards Program in order to create LAC 13:111.Chapter 17.
This Emergency Rule shall become effective on October 10,
2008 and shall remain in effect for the maximum period
allowed under the Administrative Procedure Act, or until a
final rule is promulgated in accordance with law, whichever
occurs first.

The Department of Economic Development, Office of the
Secretary has found an immediate need to implement the
Emergency Rules as a means to stabilize funding for the
Regional Awards component of Regional Awards and
Matching Grant Awards Program caused by a reduction of
funding in the overall Regional Awards and Matching Grant
Awards Program. The Emergency Rule will allow Louisiana
Economic Development to provide stable and adequate
funding for eligible non-profit economic development
organizations to assist them in their comprehensive and
strategic marketing and/or recruitment plans for towns,
cities, parishes and regions. Stable and adequate funding is
intended to help secure the location, expansion, creation or
retention of business for Louisiana and jobs for Louisiana
citizens. Without this Emergency Rule, the public welfare
may be harmed as the result of the failure to enhance the
growth and stability of Louisiana’s entrepreneurial business
and /or industrial environment by making stable and
adequate funds available to support this environment.
Failure to support a robust program aimed at recruiting and
retaining businesses may result in the loss of business
investment and economic development projects which
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would retain or create jobs that would improve the standard
of living and enrich the quality of life for citizens of this
state.
Title 13
ECONOMIC DEVELOPMENT
Part I11. Financial Assistance Programs
Chapter 17.  Regional Awards and Matching Grant
Program
§1701. General

A. The Louisiana Department of Economic Development
(“LED” or “department”) has determined that the support of
regional economic development efforts is critical to the long-
term economic health of the state of Louisiana. The
following rules for the regional awards and matching grant
awards program (“program”) implement the program and
provide funding for projects in accordance with the goals of
the program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
Business Development, LR 33:41 (January 2007); amended by the
Department of Economic Development, Office of the Secretary, LR
35:

81703. Program Description

A. The program is designed to provide assistance to
eligible economic development organizations in their
comprehensive and strategic marketing and/or recruitment
plans for towns, cities, parishes, regions or the state as a site
for new and/or expanded business development. The
program also seeks to encourage economic development
through multi entity cooperation and communication. The
program has two objectives:

1. regional awards (Tier 1); and
2. matching grant awards (Tier 2).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
Business Development, LR 33:41 (January 2007); amended by the
Department of Economic Development, Office of the Secretary, LR
35:

§1705. Eligible Participants

A. Eligible applicants for the benefits of this Program
shall be nonprofit economic development organizations
(“EDQ”) established in accordance with Louisiana law and
in good standing in the state of Louisiana. The EDO must
have as one of its primary objectives promoting Louisiana to
national and world markets for business and industrial
location and expansion.

B. Applicants for funding under the program must have
federal and state tax identification numbers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
Business Development, LR 33:41 (January 2007); amended by the
Department of Economic Development, Office of the Secretary, LR
35:

§1707. Qualifications

A. Eligible applicants may qualify for grants in the
manner hereinafter provided under this program through
either:
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1. regional awards that are to be administered on
behalf of an association of the EDOs acting in concert to
promote regional economic development strategies for the
region; or through

2. matching grant awards, to an EDO or a
combination of EDOs, from LED for a specific project
marketing industrial location and expansion or a specific
project aimed at supporting future industrial location and
expansion.

B. Under either regional awards or matching grant
awards, funding for the awards must be for implementation
of new and/or continuing programs through the fulfillment
of deliverables in accordance with the goals and objectives
as shall be hereinafter provided.

C. Eligible funding shall be consistent with the examples
of eligible funding as provided by LED as an exhibit to the
cooperative endeavor agreements (“CEA”) for either the
regional awards or the matching grant program. Generally,
the exhibits to the CEA will provide for funding of core
production costs of marketing and promotional activities and
may distinguish the availability of allowable recovery for
administrative costs between regional awards and matching
grant awards program as hereinafter provided.

D. Award agreements shall be executed and performed in
accordance with statutes, rules and Executive Orders as
administered by the Louisiana State Division of
Administration Office of Contract Review.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
Business Development, LR 33:41 (January 2007); amended by the
Department of Economic Development, Office of the Secretary, LR
35:

§1709. Regional Awards (Tier 1)

A. Regional Awards shall total at least $2,000,000 of the
total appropriation of the Louisiana Legislature to this
program and shall be allocated to the eight regions of this
state in accordance with the map to be provided by LED.
The regions will closely approximate the regions of the state
presently served by LED regional representatives. Subject to
Subsection E below, each region shall receive such portion
of the available amount in accordance with its percentage of
population of the state as established by the most recent
census of the state. The secretary of LED shall determine the
association of the EDOs for each region with which the
department will enter into a CEA through which deliverables
reflective of the goals and objectives of this program shall be
established. The EDO identified by the regional association
and approved by LED as the fiduciary agent for the region
shall be responsible for coordination within the region to
provide for the delivery of certain administrative documents.
The costs related to the production of these documents are to
be paid for using funds provided by Louisiana Economic
Development (LED).

B. Each region shall produce the following core
deliverables as a minimum. A regional business retention
and expansion program in coordination with the statewide
business retention and expansion program designed and
implemented by LED, an inventory of industrial/commercial
buildings, an inventory of industrial/commercial building



sites, an inventory of industrial parks with available building
sites, a comprehensive existing business and industry report
(regional overview, major employers, etc.), a comprehensive
feature attraction report, a comprehensive new infrastructure
report, comprehensive labor information, and a regional
business development plan as described in §1709.C. LED, at
its sole discretion, may also require additional deliverables
from any region. The balance of regional funds available
after the production of required core deliverables shall be
spent based on a written plan submitted to and approved by
LED. This plan will be approved by the issuance and
execution of a cooperative endeavor agreement which will
be drafted by LED after submission of a regional award
application.

C. A forward looking regional business development
plan that lists regional business development goals and
objectives and that contains the following components at a
minimum:

1. target industry sectors;

2. a marketing plan that will accomplish outreach to
selected target industry sectors; and

3. aplan to secure local and regional funding support
for the regional business development effort.

D. At a minimum, each regional association shall
demonstrate to the secretary of LED that it is constituted by
EDOs representing a majority of the parishes and a majority
of the population in the region.

E. Notwithstanding population percentages for each
region, the minimum funding for any region is $200,000 and
the secretary of LED is empowered to place caps on the
maximum amount of funding a regional EDO shall receive
S0 as to ensure an appropriate distribution of resources.

F. At a minimum, each EDO identified by the regional
association and approved by LED as the fiduciary agent for
the region shall demonstrate the following to the secretary of
LED:

1. that its core responsibility is to market and promote
the recruitment of new and diversified businesses in
accordance with a regional marketing plan;

2. that it has the capacity to administer the cooperative
endeavor agreements (CEASs) for the region;

3. That it has the capacity to act as a fiscal agent for
the funds made available to the region in accordance with
the CEA,;

4. That it is acting to market and promote regional
economic development in accordance with a marketing plan
as described in §1709.C.2.

G. LED and each EDO identified by the regional
association and approved by LED as the fiduciary agent for
the region shall enter into agreements that shall include
deliverables, goals and objectives for projects to be funded
with regional awards. In addition to deliverables, goals and
objectives, and such other necessary terms and conditions as
may be provided by the CEA between LED and the EDO;
projects shall be funded only upon providing the following:

1. a detailed budget and complete description of fund
use;

2. demonstration that regional marketing initiatives
are being addressed through the funding;

3. use of no more than 30 percent of the funding for
eligible administrative costs and costs associated with
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economic development programs as specified in the LED
Tier 1 Eligible Uses section;

4. database, labor information, real estate information,
industrial site and building surveys and selection and other
empirical data obtained or used in connection with the award
shall be provided to the LED for its research and data
collection use;

5. the secretary of LED may vary the terms and
conditions of the CEA with EDO’s including deliverables,
goals and objectives and exhibits in order to accommodate
extraordinary situations;

6. the agreement shall provide for submission of
projects meeting the goals and objectives of the agreement
by the EDO for advance approval by LED and for funding of
the project by LED upon completion of the project and the
submission by the EDO of the deliverables in accordance
with the goals and objectives of the agreement.

H. Tier 1—LED Regional Funds—Eligible Uses

Tier 1—LED Regional Funds—Eligible Uses
Examples of eligible projects to be included by exhibit to the
cooperative endeavor agreements between LED and the regional
economic development associations:
Specific, time-limited research studies.
Purchases of demographic data including payment of yearly
licensing fees.
Up to 30 percent of funds may be used for administrative costs and
costs associated with economic development programs as
delineated in the Tier 1 LED Regional Funds Ineligible Uses listed
below (e.g. salaries, benefits, etc).
Promotion through inclusion in computer databases to targeted
audiences such as relocation consultants.
Direct mail pieces to targeted audiences such as relocation
consultants including related postage.
Participant registration, trade show exhibit fees and/or registration
fees for events that support national or international strategic
marketing events. Costs may include booth design, booth rental,
and furniture rental for a tradeshow booth, booth construction,
giveaway items or other show specific costs. Meals, lodging, per
diem, and travel expenses are not eligible for reimbursement.
Registration fees for EDO staff members to attend professional
development seminars and professional development conferences
that are required as prerequisites for certification in the field of
economic development. Registration fees may also be paid to
attend continuing education classes needed to maintain
certifications in the field of economic development. Meals,
lodging, per diem and travel expenses are not eligible for
reimbursement.
Production of printed materials, such as brochures and inserts.
Production of slide presentations, videotapes, DVDs and CD
ROMs intended for dissemination to relocation consultants,
corporate executives, or other industry or business representatives
involved in expansion or relocations activities.
Advertising through mass media, including newspaper, magazines,
radio, television, Internet and billboards.
Public relations expenses related to the production of an event,
such as production of media kits, media training, ongoing media
contact, on-site coordination of media, set-up of interview area and
media room, and costs associated with special broadcast media set-
up requirements.
Design of an Internet web site, not for ongoing Internet access or
website hosting costs.
Familiarization tours for site location consultants visiting
Louisiana. To be used for site location consultant related expenses
only, and may include site location consultant travel, meals,
lodging and event hosting expenses.
Professional fees and informational materials associated with
building prospect development and prospect visit hosting capacity
at the regional level.
Initial fees and yearly licensing and or subscription fees associated
with region wide GIS systems.
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Tier 1—LED Regional Funds—Eligible Uses
Initial fees and yearly licensing and or subscription fees associated
with systems supporting the regional business retention and
expansion program.
Professional fees to augment regional capacity supporting the
regional business retention and expansion program

I. Tier 1—LED Regional Funds—Ineligible Uses

Tier 1—LED Regional Funds—Ineligible Uses
Examples of ineligible projects to be included by exhibit to the
cooperative endeavor agreements between LED and the regional
economic development associations:
Administrative salaries, benefits, general administrative costs,
economic development program costs, and economic development
program related salaries and benefits exceeding an aggregate
of 20 percent of funds provided.
Administrative costs (e.g. salaries and benefits for accounting,
finance, human resources, building management, and information
technology functions, etc.) exceeding 10 percent of funds
provided.
Entertainment.
Overhead expenses (postage and shipping charges, office space,
furniture, fixtures, equipment, magazine and newspaper
subscriptions, utilities, general office software, etc.).
Travel, food, beverages, and/or lodging for any persons including
volunteers and paid staff of economic development organizations.
Equipment purchases/rentals with the exception of those charges
allowed for tradeshow booths as mentioned in the Tier 1 LED
Regional Funds Eligible Uses section above.
Beauty pageants, parades, school advertising, local promotions,
sponsorships and things of a similar nature.
Promotional items, unless part of an out-of-state marketing
activity.
Stationery, toll-free numbers, membership solicitation literature.
Unreasonable and excessive agency costs that exceed 25 percent
of the total cost for printed material (Agency costs are costs not
billed directly from prepress, printing, illustrations or photography
by vendors.).
Unreasonable or excessive technical costs.
Construction costs.
Activities or materials that violate the law.
Ongoing Internet access or web site hosting costs.
Organization ~ membership  directories  and
memberships.
In state event hosting, in state event sponsorship and venue
rental charges.
In state conferences.
Alcoholic Beverages.
Infrastructure such as land, roads, utilities or buildings.

organization

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
Business Development, LR 33:41 (January 2007), amended by the
Department of Economic Development, Office of the Secretary, LR
35:

81711. Matching Grant Awards (Tier 2)

A. The remainder of funds available shall be for
matching grant awards (Tier 2). Any eligible EDO or a
combination of eligible EDOs may apply to LED for a
matching grant award which shall include deliverables, goals
and objectives for the marketing and promotion of business
and industrial development or for programs designed to
increase or enhance local, regional or statewide economic
development consistent with regional and statewide strategic
marketing for such development. Matching grant awards
applications demonstrating the use or development of new or
innovative programs for the marketing and promotion of
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business and industrial development shall be given a
preference in determining suitability for matching grant
awards.

1. Each EDO submitting an application for matching
grant awards funding must inform the organization
administering their regional award of the existence of the
application for matching grant awards funding. Program
rules shall not vest any regional EDO with the right to
interfere with or prevent an eligible applicant from
submitting a matching grant awards application or grant the
regional EDO the power to deny the matching grant award
application.

B. In reviewing the merits of matching grant awards
applications, LED will also give preference to those
applications that demonstrate a clear regional benefit
(meaning a benefit for all parishes within a region as the
region is defined by LED under the Tier 1 program) and
those applications that provide for the use of cash as a
matching contribution.

C. The award agreement may provide such terms and
conditions as are necessary to the fulfillment of the purposes
of the award and shall include the following terms and
conditions:

1. the award may not exceed $150,000.

2. the award must be matched dollar for dollar or its
equivalents by the EDO or combination of EDOs making
application for the award;

3. a detailed budget and complete description of fund
use;

4. data, surveys and/ or other empirical information
obtained or used in connection with the award shall be
provided to the LED for its research and data collection use;

5. the secretary of LED may vary the terms and
conditions of the award including deliverables, goals and
objectives and exhibits in order to accommodate
extraordinary situations.

6. applicants and awardees are not allowed to use
monies appropriated by the state of Louisiana as a matching
contribution. Applicants and awardees are not allowed to use
Facility and Administrative overhead charges as a matching
contribution to acquire Matching Grant Awards funding.

D. Tier 2—LED Matching Grant Awards Funds—
Eligible Uses

Tier 2—LED Matching Grant Funds—Eligible Uses
Examples of eligible projects to be included by exhibit to the
cooperative endeavor agreements between LED and the direct grant
recipients:

Specific, time-limited research studies.

Purchases of demographic data including yearly licensing fees.
Promotion through inclusion in computer databases to targeted
audiences such as relocation consultants.

Direct mail pieces to targeted audiences such as relocation
consultants including related postage.

Participant registration, trade show exhibit fees and/or registration
fees for events that support national or international strategic
marketing events. Costs may include booth design, booth rental,
and furniture rental for a tradeshow booth, booth construction,
giveaway items or other show specific costs. Individual
participant meals, travel, lodging or per diem costs are not eligible
for reimbursement. LED may approve registration for in-state
trade shows of national significance.

Registration fees for EDO staff members to attend professional
development seminars and conferences that are required as
prerequisites for certification in the field of economic
development. Registration fees may also be paid to attend




Tier 2—LED Matching Grant Funds—Eligible Uses
continuing education classes needed to maintain certifications in
the field of economic development. Meals, lodging, per diem and
travel expenses are not eligible for reimbursement.

Production of printed materials, such as brochures and inserts.
Production of slide presentations, videotapes, DVDs and CD
ROMs intended for dissemination to relocation consultants,
corporate executives, or other industry or business representatives
involved in expansion or relocations activities.
Advertising through mass media, including
magazines, radio, television, Internet and billboards.
Public relations expenses related to the production of an event,
such as production of media kits, media training, ongoing media
contact, on-site coordination of media, set-up of interview area
and media room, and costs associated with special broadcast
media set-up requirements.

Design of an Internet web site, not for ongoing Internet access or
website hosting costs.

Familiarization tours for site location consultants visiting
Louisiana. To be used for site location consultant related expenses
only, and may include site location consultant travel, meals,
lodging and event hosting expenses.

Professional fees and informational materials associated with
building prospect development and prospect visit hosting capacity
at the regional level.

Professional fees to augment regional capacity supporting the
regional business retention and expansion program

newspaper,

E. Tier 2—LED Matching Grant Awards Funds—
Ineligible Uses

Tier 2—LED Matching Grant Funds—Ineligible Uses
Examples of ineligible projects to be included by exhibit to the
cooperative endeavor agreements between LED and the regional
economic development associations:

Salaries, benefits or administrative fees.

Entertainment.

Overhead expenses (postage and shipping charges, office space,
furniture, fixtures, equipment, magazine and newspaper
subscriptions, utilities, general office software, etc.).

Travel, food, beverages, and/or lodging for any persons other than
site location consultants. This includes volunteers and paid staff of
EDOs and consultants or professionals hired to perform work for
EDOs.

Equipment purchases/rentals except as permitted in the Tier 2 LED
Matching Grant Funds Eligible Uses section above.

Beauty pageants, parades, school advertising, local promotions,
sponsorships and things of a similar nature.

Promotional items, unless part of an out-of-state marketing activity.
Stationery, toll-free numbers, membership solicitation literature.
Unreasonable and excessive agency costs that exceed 25 percent of
the total cost for printed material (Agency costs are costs not billed
directly from prepress, printing, illustrations or photography by
vendors.).

Unreasonable or excessive technical costs.
Construction costs.

Activities or materials that violate the law.
Ongoing Internet access or web site hosting costs.
Organization ~ membership  directories  and
memberships.

In state event hosting, in state event sponsorship and venue rental
charges.

In state conferences.

Alcoholic Beverages.

Infrastructure such as land, roads, utilities or buildings.

organization

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:104 and 36:108.

HISTORICAL NOTE: Promulgated by the Department of
Economic Development, Office of the Secretary and Office of
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Business Development, LR 33:43 (January 2007), amended by the
Department of Economic Development, Office of the Secretary, LR
35:

Donald M. Pierson, Jr.

Assistant Secretary
0810#093

DECLARATION OF EMERGENCY

Tuition Trust Authority
Office of Student Financial Assistance

START Savings Program
(LAC 28:V1.305, 309, and 311)

Editor's Note: This Emergency Rule was not
submitted in accordance with the Administrative
Procedure Act, specifically R.S. 49:953(B).

The Louisiana Tuition Trust Authority (LATTA) is
exercising the emergency provisions of the Administrative
Procedure Act [R.S. 49:953(B)] to amend rules of the
Student Tuition Assistance and Revenue Trust (START
Saving) Program (R.S. 17:3091 et seq.).

These rule changes will clarify that the trade date is one
business day after the business day of receipt of an order to

change investment options, and for refunds and
disbursements from investment options with variable
earnings.

This Emergency Rule is necessary to allow the Louisiana
Office of Student Financial Assistance and educational
institutions to effectively administer these programs. A delay
in promulgating rules would have an adverse impact on the
financial welfare of the eligible students and the financial
condition of their families. LATTA has determined that this
Emergency Rule is necessary in order to prevent imminent
financial peril to the welfare of the affected students.

This Declaration of Emergency is effective on August 22,
2008, and shall remain in effect for the maximum period
allowed under the Administrative Procedure Act. (ST0999E)

Title 28
EDUCATION
Part VVI. Student Financial Assistance—Higher
Education Savings
Chapter 3. Education Savings Account
8305. Deposits to Education Savings Accounts

A.-D.5.

6. Requests for the transfer of funds from the variable
earnings option in which they are currently deposited to a
different option shall be assigned a trade date of one
business day after the business day of receipt of the transfer
request.

E.-E4.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3091-3099.2.

HISTORICAL NOTE: Promulgated by the Tuition Trust
Authority, Office of Student Financial Assistance, LR 23:715 (June
1997), amended LR 24:1270 (July 1998), LR 26:2263 (October
2000), LR 27:1880 (November 2001), LR 30:788 (April 2004), LR
30:1169 (June 2004), LR 30:2302 (October 2004), LR 32:1433
(August 2006), LR 32:2240 (December 2006), LR 34:
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8309. Disbursement of Account Funds for Payment of
Qualified Higher Education Expenses of a
Beneficiary

A.-A6.

7. Disbursements from investment options with variable
earnings shall be assigned a trade date of one business day
after the business day of receipt of the transfer request.

B.-G ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3091-3099.2.

HISTORICAL NOTE: Promulgated by the Tuition Trust
Authority, Office of Student Financial Assistance, LR 23:716 (June
1997), amended LR 24:1272 (July 1998), LR 24:2238 (December
1998), LR 26:2265 (October 2000), LR 27:1881 (November 2001),
LR 30:789 (April 2004), LR 30:1169 (June 2004), LR 32:1433
(August 2006), LR 33:444 (March 2007), LR 34:

8311. Termination and Refund of an Education
Savings Account

A.-C4.

5. Refunds from investment options with variable
earnings shall be assigned a trade date one business day after
the business day of receipt.

D.-H. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:3091-3099.2.

HISTORICAL NOTE: Promulgated by the Tuition Trust
Authority, Office of Student Financial Assistance, LR 23:717 (June
1997), amended LR 24:1273 (July 1998), repromulgated LR
26:2265 (October 2000), amended LR 27:38 (January 2001), LR
27:1882 (November 2001), LR 28:779 (April 2002), LR 30:790
(April 2004), LR 31:639 (March 2005), LR 32:1434 (August
2006), LR 32:2240 (December 2006), LR 33:444 (March 2007),
LR 34:

George Badge Eldredge
General Counsel
0810#022

DECLARATION OF EMERGENCY

Office of the Governor
Patient's Compensation Fund Oversight Board

Qualified Health Care Provider Services
(LAC 37:111.115, 117, and 119)

Upon finding that imminent peril to the public health,
safety or welfare required adoption of an Emergency Rule,
the Patient's Compensation Fund Oversight Board
(Oversight Board), under authority of the Louisiana Medical
Malpractice Act, R.S. 40:1299.41 et seq., and in accordance
with the Administrative Procedure Act, R.S. 49:950 et seq.,
adopted this Emergency Rule 3 at its meeting held on
October 3, 2008.

On August 27, 2008, Governor Bobby Jindal issued
Proclamation No. 51 BJ 2008 and declared the existence of a
State of Emergency within the State of Louisiana caused by
Hurricane Gustav. This State of Emergency extended from
Wednesday, August 27, 2008 through Friday, September 26,
2008.
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On September 7, 2008, Governor Bobby Jindal issued
Proclamation No. 52 BJ 2008 and declared the existence of a
State of Emergency within the State of Louisiana caused by
Hurricane lke. This State of Emergency extended from
Saturday, September 6, 2008 through Sunday, October 5,
2008.

On September 9, 2008, Governor Bobby Jindal issued
Proclamation No. 55 BJ 2008 and extended the previously
declared existence of a State of Emergency within the State
of Louisiana caused by Hurricane Gustav. This extension of
the State of Emergency extends through Friday, October 10,
2008.

On August 30, 2008, Governor Bobby Jindal issued an
Executive Order (unnumbered) and declared a State of
Public Health Emergency within the state of Louisiana. This
State of Emergency extended from August 30, 2008 through
September 29, 2008.

On  September 10, 2008, Louisiana Insurance
Commissioner James J. Donelon acknowledged the
foregoing and issued Emergency Rule 24 suspending certain
statutes and regulations regarding cancellations, non-
renewals, reinstatements, premium payments, claim filings
and related provisions regarding any and all insurance
matters affecting insureds in Louisiana caused by Hurricane
Gustav.

Several million of Louisiana citizens, including many
qualified health care providers (QHCPs) enrolled in the
Patient’s Compensation Fund (Fund or PCF), have suffered
damages due to Hurricane Gustav. The health care practices
of many QHCPs and the homes of many patients were
destroyed or were without power precluding the operation of
practices, habitation and the delivery of mail. It is believed
that this disruption has affected for some time, the ability of
these QHCPs to timely pay their annual renewal PCF
surcharges in full and, as such, may seriously affect the
provision of health care services by QHCPs to patients in
Louisiana. Hurricane Gustav has created a mass disruption
to the normalcy previously enjoyed by QHCPs and patients
and produced an immediate threat to the public health,
safety, and welfare of Louisiana citizens, both patients and
QHCPs alike.

Accordingly, Emergency Rule 3 was adopted by the
Oversight Board and shall only apply to certain QHCPs as
set forth in this Emergency Rule.

In the ordinary course of business and pursuant to LAC
37:111 8517, an insured QHCP is allowed a "grace" period of
30 days in which to pay the annual renewal PCF surcharge
in full to the insurer to extend the PCF coverage for another
year. Pursuant to this same provision, a self-insured QHCP is
required to pay the annual renewal PCF surcharge in full to
the PCF prior to the expiration of the prior year’s PCF
coverage. Hurricane Gustav and its aftermath have produced
a disruption in the ability of many QHCPs in these affected
areas to timely pay the annual renewal PCF surcharge in full
to maintain their enrollment in the Fund. This could result in
a QHCP being without PCF coverage or having a gap in
PCF coverage. Emergency Rule 3 was adopted to provide
emergency relief to the aforementioned QHCPs.



Title 37
INSURANCE
Part 111. Patient's Compensation Fund Oversight Board
Chapter 1. General Provisions
8115.  Qualified Health Care Provider Services—
Emergency Rule 3
A.1. Emergency Rule 3 shall only apply to QHCPs:

a. who reside in, whose operation(s) and/or
practice(s) are located in, or whose primary place of
employment was in, or whose permanent employer had
assigned said person to a business located in, one or more of
the following 47 parishes or in one or more of any parish(es)
identified by Louisiana Insurance Commissioner James J.
Donelon in an amendment to Emergency Rule 27 or any
subsequent emergency rule regarding insurance matters
affecting certain insureds in Louisiana caused by Hurricane
Gustav, as of August 30, 2008: Acadia, Allen, Ascension,
Assumption, Avoyelles, Beauregard, Calcasieu, Cameron,
Catahoula, East Baton Rouge, East Feliciana, Evangeline,
Franklin, Grant, Iberia, Iberville, Jefferson, Jefferson Davis,
Lafayette, Lafourche, LaSalle, Livingston, Orleans,
Plaguemines, Pointe Coupee, Rapides, Sabine, St. Bernard,
St. Charles, St. Helena, St. James, St. John the Baptist, St.
Landry, St. Martin, St. Mary, St. Tammany, Tangipahoa,
Terrebonne, Vermilion, Vernon, Washington, West Baton
Rouge and West Feliciana; and

b. who certify to the Oversight Board that said
QHCP was impacted by Hurricane Gustav in a manner,
including, but not limited to, evacuation, displacement,
temporary relocation, or loss of power; and

c. whose renewal date or 30 day grace period for
payment of the PCF annual renewal surcharge occurs on or
after August 30, 2008 but prior to the expiration of this
Emergency Rule.

2. For purposes of this Emergency Rule, QHCPs who
meet all of the above criteria shall be referred to herein as
"Affected QHCPs." The provisions of this Emergency Rule
3 shall not apply to any health care provider not previously
enrolled in the PCF prior to August 30, 2008.

3. The Oversight Board's Rules, previously
promulgated in the Louisiana Register, and the applicable
provisions of the PCF's Rate Manual, to the extent that said
regulatory provisions impose upon QHCPs a time limit to
pay the applicable annual PCF renewal surcharges, shall be
suspended for affected QHCPs during the effective periods
set forth in this Emergency Rule. Except as provided for in
Paragraph A.5 of this 8115, the cancellation of PCF
qualification for affected QHCPs for failure to timely pay an
annual PCF renewal surcharge is hereby suspended until
October 1, 2008.

a. PCF surcharges for all affected QHCPs
(including self-insured QHCPs and those who are insured by
an insurance company or by a trust fund), whose renewal
date or 30 day grace period for payment of the annual PCF
renewal surcharge occurs on or after August 30, 2008 but
prior to October 1, 2008 (suspension period), shall be due
and owing on October 1, 2008. Affected QHCPs shall also
furnish the required proof of financial responsibility
concurrently with the payment of the appropriate surcharge.
PCF surcharges for all other QHCPs shall be due, owing and
payable consistent with the Oversight Board's previously
promulgated rules.

1997

4. Inthe event an insurer, agent or trust fund collects a
renewal surcharge during the suspension period from an
affected QHCP, then the renewal surcharge shall be remitted
to the PCF consistent with the MMA and the oversight
board's applicable rules.

5. A cancellation of PCF qualification shall not occur
prior to October 1, 2008 unless upon the documented written
request or written concurrence of the affected QHCP.

6. Unless otherwise cancelled pursuant to the
provisions of Paragraph 5 herein, nothing in this Emergency
Rule 3 shall be construed to exempt or excuse an affected
QCHP from the obligation to pay the applicable PCF
surcharge for renewal or for an extended reporting
endorsement otherwise due for actual PCF qualification
provided during the suspension period.

7. Emergency Rule 3 shall not relieve an affected
QHCP from compliance with the MMA and the applicable
Oversight Board's rules upon receiving notice of the filing of
a medical review panel request (claim) against the affected
QHCP.

8. The provisions of Emergency Rule 3 shall be
liberally construed to effectuate the intent and purposes
expressed herein and to afford maximum protection for the
affected QHCPs and the citizens of Louisiana.

9. Emergency Rule 3 became effective on August 30,
2008 and shall continue in full force and effect until October
1, 2008.

AUTHORITY NOTE: Promulgated in accordance with R.S.
40:1299.44.D(3) and to be consistent with Emergency Rule 24 of
the Department of Insurance.

HISTORICAL NOTE: Promulgated by the Division of
Administration, Patient's Compensation Fund Oversight Board, LR
34:

8117. Termination; Survival

A. Emergency Rule 3 shall terminate at 12 am.
(midnight) on October 1, 2008. However, Paragraphs A.6
through A.8 of 8115 shall survive the termination of
Emergency Rule 3.

AUTHORITY NOTE: Promulgated in accordance with R.S.
40:1299.44D.(3) and to be consistent with Emergency Rule 24 of
the Department of Insurance.

HISTORICAL NOTE: Promulgated by the Division of
Administration, Patient's Compensation Fund Oversight Board, LR
34:

8119.  Severability Clause

A. If any section or provision of Emergency Rule 3, as
originally adopted and/or amended, is held invalid, such
invalidity or determination shall not affect other Sections or
provisions, or the application of Emergency Rule 3, as
originally adopted and/or amended, to the affected QHCPs
or circumstances that can be given effect without the invalid
Sections or provisions and the application to affected
QHCPs or circumstances shall be severable.

AUTHORITY NOTE: Promulgated in accordance with R.S.
40:1299.44D.(3) and to be consistent with Emergency Rule 24 of
the Department of Insurance.

HISTORICAL NOTE: Promulgated by the Division of
Administration, Patient's Compensation Fund Oversight Board, LR
34:

Lorraine LeBlanc

Executive Director
08104035
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Board of Veterinary Medicine

Veterinary Practice
(LAC 46:LXXXXV.700 and 711)

The Louisiana Board of Veterinary Medicine has adopted
the following Emergency Rules effective October 2, 2008, in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953, and the Veterinary Practice Act,
R.S. 37:1518A(9), and shall be in effect for the maximum
period allowed under law or until adoption of the Rule,
whichever occurs first.

The board has developed and adopted this Emergency
Rule clarifying and implementing the regulatory
requirements of a veterinary mobile practice vehicle
including aftercare and emergency care, previously limited
to veterinary care of large animals only, in keeping with its
function as defined by the State Legislature in the Veterinary
Practice Act. The immediate clarification and
implementation of the requirements of a veterinary mobile
practice vehicle to also apply to small animal veterinary care
during a house call are in the best interest for the protection
of the public health and safety. The Emergency Rule does
not limit or adversely impact the practices of licensed
veterinarians in hospitals, clinics or mobile clinics, wellness
or preventative care clinics, or from conducting programs at
a location for the administration of rabies vaccination solely
for the specific purpose of rabies prevention. The proposed
rule amendment have no known impact on family formation,
stability, and autonomy as described in R.S. 49:972.

Title 46
PROFESSIONAL AND OCCUPATIONAL
STANDARDS
Part LXXXV. Veterinarians
Chapter 7. \eterinary Practice
§700. Definitions
* * %

Mobile Practice Vehicle—a vehicle used by a veterinarian
in a house call or farm call to provide veterinary care where
the patient is not taken into the vehicle. The vehicle may be
an extension of a hospital or clinic, and/or may have the
capabilities of providing aftercare and/or emergency care
services.

* k% *

Wellness or Preventative Care Clinic—a service in which
a veterinarian licensed by the board administers vaccine,
performs examinations, and/or diagnostic procedures to
promote good health, excluding treatment for a diagnosed
disease, illness or medical condition, at a location other than
a veterinary hospital, clinic, mobile clinic, or mobile practice
vehicle. A program for the administration of rabies
vaccination conducted at a location solely for the specific
purpose of rabies prevention shall not be considered a
wellness or preventative care clinic.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1518.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Veterinary Medicine, LR 19:1328
(October 1993), amended LR 20:660 (June 1994), LR 20:1381
(December 1994), LR24:940 and 941 (May 1998), LR 24:1932
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(October 1998), LR 24:2257 (December 1998), LR 27:51 (January
2001), LR 27:543 (April 2001), LR 31:3162 (December 2005), LR
33:2424 (November 2007), LR 34:

§711. Definitions and Classification of Practice
Facilities
A.-E.12.

F. A mobile practice vehicle shall comply with the
following requirements.

1. A mobile practice vehicle shall provide veterinary
care where the patient is not taken into the vehicle.

2. A mobile practice vehicle may be an extension of
an existing hospital and/or clinic defined in §700. The
hospital or clinic associated with the mobile practice vehicle
shall operate in compliance with §711.A and B.

3. The veterinarian operating or providing veterinary
care in a mobile practice vehicle which does not have the
capabilities of providing aftercare and/or emergency care
services, and/or which is not an extension of an existing
hospital or clinic, shall have a prior written agreement with a
local veterinary hospital or clinic, within a 30 mile or 30
minutes travel time, to provide aftercare and/or emergency
care services. The written agreement to provide aftercare
and/or emergency care services in this rule shall not be
required if the mobile practice vehicle is an extension of an
existing hospital or clinic, and/or has the capabilities of
providing aftercare and/or emergency care services.

4. A notice of available aftercare and/or emergency
care services, including the telephone number and physical
address of the local veterinary hospital or clinic, or hospital
or existing clinic associated with the mobile practice vehicle
if applicable, shall be posted in a conspicuous place in or on
the mobile practice vehicle, and a copy of the notice or
information shall be given to each client prior to the
provision of veterinary care.

5. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall physically remain on
site until all patients are discharged to their respective
owners, or authorized agents.

6. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall comply with the
requirements for record keeping regarding the storage,
maintenance and availability to the client of the medical
records for the patients as set forth in the board’s rules on
record keeping.

7. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall comply with the
requirements for maintaining, administering, dispensing, and
prescribing any drug, medicine, chemical, and/or biological
agent as set forth in the board’s rules.

8. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall be responsible for the
information and representations provided to the clients by
the staff of the mobile practice vehicle.

9. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall have his license or
current renewal, in good standing, to practice veterinary
medicine in Louisiana on display in a conspicuous place on
or in the mobile practice vehicle.

10. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall make all decisions
which involve, whether directly or indirectly, the practice of
veterinary medicine and will be held accountable for such



decisions in accordance with the Veterinary Practice Act, the
board’s rules, and other applicable laws.

11. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall be responsible for
compliance with all standards and requirements set forth in
the Veterinary Practice Act, the board’s rules, and other
applicable laws.

12. The veterinarian operating or providing veterinary
care in a mobile practice vehicle shall provide the board,
upon written demand, a copy of the written agreement with
the local veterinary hospital or clinic required by this rule, if
such is not the hospital or clinic associated with the mobile
practice vehicle and/or the mobile practice vehicle does not
have the capabilities of providing aftercare and/or
emergency care services.

AUTHORITY NOTE: Promulgated in accordance with R.S.
37:1518 et seq.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Board of Veterinary Medicine, LR 19:1330
(October 1993), amended LR 23:969 (August 1997), LR 24:2123
(November 1998), LR 31:3162 (December 2005), LR 33:2424
(November 2007), LR 34:

Wendy D. Parrish

Administrative Director
0810#037

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Disproportionate Share Hospital Payments
Non-Rural Community Hospitals
(LAC 50.V.2701)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing amends
LAC 50:V.2701 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953(B)(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the

Secretary, Bureau of Health Services Financing
repromulgated all of the Rules governing the
Disproportionate ~ Share  Hospital (DSH)  payment

methodology in LAC 50:V.Chapters 25 and 27 (Louisiana
Register, Volume 34, Number 4). The department
promulgated an Emergency Rule to amend the April 20,
2008 Rule to revise the provisions governing non-rural
community hospitals and federally mandated statutory
hospitals to clarify that hospitals qualifying as a non-rural
community hospital in state fiscal year 2007-2008 may also
qualify in the federally mandated statutory hospital category
(Louisiana Register, Volume 34, Number 5). Effective June
25, 2008, the Department amended the May 1, 2008 Rule,
by Emergency Rule, to revise the definition of a non-rural
community hospital. The department promulgated an
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Emergency Rule to amend the provisions governing non-
rural community hospitals in order to reallocate remaining
funds not distributed to those hospitals (Louisiana Register,
Volume 34, Number 7). This Emergency Rule is being
promulgated to continue the provisions of the June 28, 2008
Emergency Rule.

This action is being taken to promote the public health and
welfare of uninsured individuals, and ensure their continued
access to health services by assuring that hospitals are
adequately reimbursed for furnishing uncompensated care.

Effective October 25, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the April 20, 2008 Rule governing
disproportionate share hospital payments.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Medical Assistance Program—Hospital Services
Subpart 3. Disproportionate Share Hospital Payments
Chapter 27.  Qualifying Hospitals
82701. Non-Rural Community Hospitals

A -J .

K. Remaining funds not distributed to non-rural
community hospitals by the provisions of this section shall
be reallocated to hospitals that meet the following criteria:

1. aqualifying acute care hospital that is classified as
a major teaching hospital and is contractually affiliated with
a university located within the state of Louisiana that is
recognized by the Centers for Disease Control and
Prevention and the Health Resource and Services
Administration, Maternal and Child Health Bureau as
maintaining a comprehensive hemophilia center; or

2. aqualifying acute care hospital that is classified as
a major teaching hospital that operates a comprehensive
burn unit consisting of dedicated pediatric and adult beds
solely for the provision of burn related services , including
the provision of intensive care services, and is classified as a
special reimbursement category by the Department of Health
and Hospitals.

3. Qualifying hospitals must submit program cost
information as required by the department.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:655 (April 2008), amended LR 35:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Center for Medicaid Services
(CMYS) if it is determined that submission to CMS for review
and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to all inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
08104087
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Disproportionate Share Hospital Payments
Non-Rural Community Hospitals and
Federally Mandated Statutory Hospitals
(LAC 50.V.2701 and 2703)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing amends
LAC 50:v.2701 and 8§2703 in the Medical Assistance
Program as authorized by R.S. 36:254 and pursuant to Title
XIX of the Social Security Act. This Emergency Rule is
promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

The Department of Health and Hospitals, Office of the

Secretary, Bureau of Health Services Financing
repromulgated all of the Rules governing the
Disproportionate  Share  Hospital (DSH)  payment

methodology in LAC 50:V.Chapters 25 and 27 (Louisiana
Register, Volume 34, Number 4). The department
promulgated an Emergency Rule to amend the April 20,
2008 Rule to revise the provisions governing non-rural
community hospitals and federally mandated statutory
hospitals to clarify that hospitals qualifying as a non-rural
community hospital in state fiscal year 2007-2008 may also
qualify in the federally mandated statutory hospital category
(Louisiana Register, Volume 34, Number 5). The department
promulgated an Emergency Rule to amend the May 1, 2008
Rule to revise the definition of a non-rural community
hospital (Louisiana Register, Volume 34, Number 7). This
Emergency Rule is being promulgated to continue the
provisions of the June 26, 2008 Emergency Rule.

This action is being taken to promote the public health and
welfare of uninsured individuals, and ensure their continued
access to health services by assuring that hospitals are
adequately reimbursed for furnishing uncompensated care.

Effective October 27, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the May 1, 2008 Emergency Rule
governing disproportionate share hospital payments.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Medical Assistance Program—Hospital Services

Subpart 3. Disproportionate Share Hospital Payments
Chapter 27.  Qualifying Hospitals
§2701. Non-Rural Community Hospitals

A. Definitions

Non-Rural Community Hospital—a non-state, non-rural
hospital that may be either publicly or privately owned.
Psychiatric, rehabilitation and long term hospitals may also
qualify for this category.

B.-1. ...

J.  Hospitals qualifying as non-rural community
hospitals in state fiscal year 2007-2008 may also qualify in
the federally mandated statutory hospital category.

Louisiana Register Vol. 34, No. 10 October 20, 2008

2000

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:655 (April 2008), amended LR 34:
§2703. Federally Mandated Statutory Hospitals

A. Definition

Federally Mandated Statutory Hospital—a hospital that
meets the federal DSH statutory utilization requirements in
§2503.A.4.a-b.ii.

B.-D.2....

E. The federally mandated statutory hospital category
may also include hospitals qualifying as non-rural
community hospitals in state fiscal year 2007-2008.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:656 (April 2008), amended LR 34:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Center for Medicaid Services
(CMS) if it is determined that submission to CMS for review
and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to all inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#086

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Facility Need Review
Exception Criteria for Bed Approval
(LAC 48:1.12501)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing amends
LAC 48:1.12501 in the Medical Assistance Program as
authorized by R.S. 36:254 and 40:2116. This Emergency
Rule is promulgated in accordance with the provisions of the
Administrative Procedure Act, R.S. 49:953(B)(1) et seq., and
shall be in effect for the maximum period allowed under the
Act or until adoption of the final Rule, whichever occurs
first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing promulgated
a Rule to adopt provisions governing the facility need review
process (Louisiana Register, Volume 21, Number 8). The
department amended this Rule in May 2006 to establish
provisions governing the exemption from the facility need
review process for emergency replacement of facilities
destroyed by fire, a natural disaster, or potential health
hazard (Louisiana Register, Volume 32, Number 5). The
department now proposes to amend the May 20, 2006 Rule



to establish provisions allowing a Medicaid certified nursing
facility to protect its facility need review approvals for a
period of time due to a declared disaster or other emergency
situation.

This action is being taken to promote the health and well-
being of Louisiana citizens by assuring the availability of
nursing facility services in areas that have been affected by a
declared disaster or other emergency situation through the
protection of the facility need review bed approvals of the
impacted facilities for a specified time period. It is estimated
that implementation of this Emergency Rule will have no
programmatic costs for state fiscal year 2008-2009.

Effective October 11, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the provisions governing facility need
review for Medicaid certified nursing facilities in Louisiana.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 5. Health Planning
Chapter 125. Facility Need Review
812501. Introduction

A -F4. ..

5. Except as provided in Subsection G and Subsection
I, approvals shall be revoked when a facility’s license is
revoked, or not renewed, or denied, unless the facility
obtains a license within 120 days from the date of such
revocation, non-renewal, or denial.

6. Except as provided in Subsection G and Subsection
I, approvals shall be revoked when a facility’s provider
agreement is terminated unless, within 120 days thereof, the
facility enters into a new provider agreement.

7. Except as provided in Subsection G and Subsection
I, beds may not be disenrolled, except as provided under the
alternate use policy, the bed approval exception for declared
disasters and other emergency situations, and during the 120
day period to have beds re-licensed or re-certified. The
approval for beds disenrolled, except as indicated, will
automatically expire.

F.8-H.2.

I.  Exception Criteria for Bed Approvals of Nursing
Facilities Affected by Disasters or Other Emergencies.

1. The facility need review bed approvals for a
licensed and Medicaid certified nursing facility located in an
area or areas which have been affected by an executive order
or proclamation of emergency or disaster issued in
accordance with R.S. 29:724 or R.S. 29:766 shall remain in
effect and shall not be terminated, revoked or considered to
have expired for a period not to exceed two years following
the date of such executive order or proclamation, provided
that the following conditions are met:

a. The nursing facility shall submit written
notification to the Health Standards Section within 60 days
of the date of the executive order or proclamation of
emergency or disaster that:

i. the nursing facility has experienced an
interruption in the provisions of services as a result of events
that are the subject of such executive order or proclamation
of emergency or disaster issued in accordance with R.S.
29:724 or R.S. 29:766;

ii. the nursing facility intends to resume operation
as a nursing home in the same service area; and
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iii. includes an attestation that the emergency or
disaster is the sole causal factor in the interruption of the

provision of services;
NOTE: Pursuant to this Emergency Rule, an extension of the
60 day deadline may be granted at the discretion of the
department.

b. The nursing facility resumes operating as a
nursing home in the same service area within two years of
the executive order or proclamation of emergency or disaster
in accordance with R.S. 29:724 or R.S. 29:766; and

c. The nursing facility continues to submit required
documentation and information to the Department.

2. The provisions of this section shall not apply to:

a. a nursing facility which has voluntarily
surrendered its facility need review bed approval; or

b. a nursing facility which fails to resume
operations as a nursing facility in the same service area
within two years of the executive order or proclamation of
emergency or disaster in accordance with R.S. 29:724 or
R.S. 29:766.

3. Failure to comply with any of the provisions of this
subsection shall be deemed a voluntary surrender of the
facility need review bed approvals.

AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2116.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 21:806 (August 1995), amended LR
25:1250 (July 1999), LR 28:2190 (October 2002, LR 30:1023 (May
2004), LR 32:845 (May 2006), LR 35:

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#092

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Inpatient Hospital Services
Small Rural Hospitals
Reimbursement Methodology
(LAC50:V.1125 and 1127)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopts LAC
50:V.1125 and 1127 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953.B(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted a
Rule which established the prospective reimbursement
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methodology for inpatient hospital services provided in
private (non-state) acute care general hospitals (Louisiana
Register, Volume 20, Number 6), free-standing psychiatric
hospitals and distinct part psychiatric units (Louisiana
Register, Volume 19, Number 6). In compliance with the
directives of Act 17 of the 2006 Regular Session of the
Louisiana  Legislature, the bureau amended the
reimbursement methodology for inpatient hospital services
to increase the Medicaid reimbursement rates paid to private
hospitals and free-standing and distinct part psychiatric units
(Louisiana Register, Volume 33, Number 2).

Act 327 of the 2007 Regular Session of the Louisiana
Legislature authorized the department to amend the
reimbursement methodology governing state fiscal year
2009 Medicaid payments to small rural hospitals for
inpatient and outpatient hospital services and psychiatric
services, including services provided by hospital-based rural
health clinics. In compliance with the directives of Act 327,
the department amended the provisions governing the
reimbursement methodology for inpatient hospital services
and psychiatric services rendered by small rural hospitals
(Louisiana Register, Volume 34, Number 7). This
Emergency Rule is being promulgated to continue the
provisions of the July 1, 2008 Emergency Rule.

This Emergency Rule is being promulgated to promote the
health and welfare of Medicaid recipients by ensuring
sufficient provider participation in the Hospital Services
Program and recipient access to providers of these medically
necessary services.

Effective October 30, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the reimbursement methodology
governing payments to small rural hospitals for inpatient
hospital services and psychiatric services for state fiscal year
2009.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 1. Inpatient Hospitals
Chapter 11.  Rural, Non-State Hospitals
Subchapter B. Reimbursement Methodology
81125. Small Rural Hospitals

A. Effective for dates of service on or after July 1, 2008,
the prospective per diem rate paid to small rural hospitals for
inpatient acute care services shall be the median cost amount
plus 10 percent.

1. The per diem rate calculation shall be based on
each hospital’s year-end cost report period ending in
calendar year 2006. If the cost reporting period is not a full
period (12 months), the latest filed full period cost report
shall be used.

B. The Medicaid cost per inpatient day for each small
rural hospital shall be inflated from their applicable cost
reporting period to the midpoint of the implementation year
(December 31, 2008) by the Medicare market basket
inflation factor for PPS hospitals, then arrayed from high to
low to determine the median inpatient acute cost per day for
all small rural hospitals.

C. The median cost and rates shall be rebased at least
every other year using the latest filed full period cost reports
as filed in accordance with Medicare timely filing
guidelines.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:

§1127. Inpatient Psychiatric Hospital Services

A. Effective for dates of service on or after July 1, 2008,
the prospective per diem rate paid to small rural hospitals for
psychiatric services rendered in distinct part psychiatric units
shall be the median cost amount per inpatient day plus
10 percent.

1. The per diem rate calculation shall be based on
each hospital's year-end cost report period ending in
calendar year 2006. If the cost reporting period is not a full
period (12 months), the latest filed full period cost report
shall be used.

B. The Medicaid cost per inpatient psychiatric day for
each small rural hospital shall be inflated from their
applicable cost reporting period to the midpoint of the
implementation year (December 31, 2008) by the Medicare
market basket inflation factor for PPS hospitals, then arrayed
from high to low to determine the median inpatient acute
cost per day for all small rural hospitals.

C. The median cost and rates shall be rebased at least
every other year using the latest filed full period cost reports
as filed in accordance with Medicare timely filing
guidelines.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#085

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Multi-Systemic Therapy
(LAC 50:XV.Chapter 251)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopts LAC
50:XV.Chapter 251 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953.B(1), et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted



provisions governing the coverage and reimbursement of
Multi-Systemic Therapy (MST) for youth with serious
emotional/behavioral disturbances who are at risk of out-of-
home placement or returning home from out-of-home
placement as a result of the emotional/behavioral
disturbance. The MST model is based on empirical data and
evidence-based interventions that target specific behaviors
with individualized behavioral interventions (Louisiana
Register, Volume 34, Number 7). The department now
proposes to amend the July 1, 2008 Emergency Rule to
further clarify recipient qualifications for MST (Louisiana
Register, Volume 34, Number 10).

This action is being taken to avoid imminent peril to the
health and welfare of youth who are in critical need of this
service.

Effective October 20, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing adopts provisions governing the coverage and
reimbursement of Multi-Systemic Therapy.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XV. Services for Special Populations
Subpart 17. Multi-Systemic Therapy
Chapter 251. General Provisions
§25101. Introduction

A. Effective July 1, 2008, the Medicaid Program shall
provide for the coverage and reimbursement of Multi-
Systemic Therapy (MST) for youth. MST provides an
intensive home/family and community-based treatment for
youth who are at risk of out-of-home placement or who are
returning home from placement which resulted from serious
emotional/behavioral disturbance.

B. The MST model is based on empirical data and
evidence-based interventions that target specific behaviors
with individualized behavioral interventions.

C. Services are provided through a team approach to
individuals and their families. The intent of the team
approach is to:

1. promote the family’s capacity to monitor and
manage the youth’s behavior;

2. involve families and other systems, such as schools,
probation officers, extended families and community
connections;

3. provide access to a variety of interventions 24
hours per day, seven days per week by staff that will
maintain contact and intervene as one organizational unit;
and

4. include structured  face-to-face  therapeutic
interventions to provide support and guidance in all areas of
functional domains (adaptive, communication, psychosocial,
problem solving, behavior management, etc.).

D. A psychiatric, psychological or psychosocial
evaluation completed by a licensed psychiatrist, psychologist
or licensed clinical social worker no more than 12 months
prior to the admission to MST services shall be on file to
document medical necessity for MST services.

E. AIll MST services must be provided to, or directed
exclusively toward the treatment of the Medicaid eligible
youth.

F. Medicaid coverage of MST services is contingent
upon appropriation of funding by the Louisiana Legislature.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

§25103. Recipient Qualifications

A. Admission Criteria. In order to receive MST services,
the recipient must be a youth from 11 through 17 years of
age with serious emotional/behavioral disturbances and meet
the following criteria. The youth is:

1. capable of participating in this therapy;

2. involved in, or at serious risk of involvement with
the juvenile justice system; and

3. at risk of out-of-home placement as a result of one
or more of the following behaviors, or returning from out-of-
home placement where one or more of these behaviors was
the focus of treatment:

a. anti-social behavior;
b. aggressivel/violent behavior; or
c. substance abusing behavior.

B. MST services may not be clinically appropriate for
individuals who meet the following conditions:

1. youth who meet criteria for out-of-home placement
due to suicidal, homicidal or psychotic behavior;

2. youth living independently, or youth for whom a
primary caregiver cannot be identified despite extensive
efforts to locate all extended family, adult friends and other
potential surrogate caregivers;

3. the referral problem is limited to serious sexual
misbehavior; or

4. youth has a primary diagnosis of an autism
spectrum disorder.

C. Continuing Treatment Criteria. Individuals must meet
all of the following criteria for continuing treatment through
MST:

1. treatment does not require a more intensive level of
care;

2. the treatment plan has been developed,
implemented, and updated based on the youth’s clinical
condition and response to treatment, as well as the strengths
of the family, with realistic goals and objectives clearly
stated;

3. progress is clearly evident in objective terms, but
goals of treatment have not yet been achieved, or
adjustments in the treatment plan to address the lack of
progress are evident; and

4. the family is actively involved in treatment, or there
are active, persistent efforts being made which are expected
to lead to engagement in treatment.

D. Discharge Criteria. Individuals who meet one or more
of the following criteria no longer meet medical necessity
criteria for MST and shall be discharged from MST
treatment:

1. the recipient’s treatment plan goals and objectives
have been substantially met;

2. the recipient meets criteria for higher or lower level
of treatment, care or services;

3. the recipient, family, guardian and/or custodian are
not engaging in treatment or not following program rules
and regulations despite attempts to address barriers to
treatment;
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4. consent for treatment has been withdrawn; or

5. the youth and/or family have not benefitted from
MST, despite documented efforts to engage, and there is no
reasonable expectation of progress at this level of care
despite treatment.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Chapter 253. Services
825301. Covered Services

A. The components of MST services include:

1. an initial assessment to identify the focus of the
MST intervention;

2. therapeutic interventions with the individual and his
or her family;

3. peer intervention;

4. specialized  therapeutic  and rehabilitative
interventions to address all areas seen as contributing to an
individual’s delinquency including, but not limited to:

a. substance abuse;
b. sexual abuse; or
c. domestic violence; and

5. crisis stabilization.

B. The duration of MST intervention is typically three to
six months. Weekly interventions may range from three to
20 hours per week and may be less as a case nears closure.

C. Services are primarily provided in the home, but may
also be provided at school and in other community settings.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

§25303. Service Exclusions

A. MST services are comprehensive of all other mental
health services, with the exception of
psychiatric/psychological evaluation or assessment and
medication management. These may be provided and billed
separately for a recipient receiving MST services.

B. MST shall not be billed in conjunction with the
following services:

1. mental health rehabilitation (MHR) services other
than medication management and assessment;

2. partial hospitalization;

3. day treatment;

4. residential services, including Therapeutic Foster
Care;

5. respite care; or

6. any other outpatient therapies (individual, family
and group).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Chapter 255. Provider Participation
§25501. Provider Qualifications

A. In order to enroll to participate in the Louisiana
Medicaid Program as a Medicaid provider of MST services,
agencies must be licensed to provide such services by MST
Services, Inc. of Mount Pleasant, South Carolina, or any of
its approved subsidiaries.
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B. An MST agency must be a behavioral
health/substance abuse provider organization which:

1. is a legally recognized entity in the United States
and qualified to do business in Louisiana; and

2. meets the standards established by the Bureau of
Health Services Financing or its designee.

C. Providers must document team coordination on each
case at least once per week. Weekly standardized MST
documentation will be required and the provider must allow
the bureau to access its MST report data.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

§25503. Staffing Requirements

A. Clinical services and supervision must be provided by
licensed behavioral health practitioners in accordance with
their respective licensing board regulations. All practitioners
must hold an unrestricted Louisiana license.

B. Staffing for MST services shall be comprised of no
more than one-third Bachelors level staff and, at a minimum,
two-thirds licensed masters level staff. MST team members
must include, at a minimum:

1. a masters level Clinical Supervisor who is an
independently licensed behavioral health professional; and

2. licensed masters, non-licensed masters or bachelors
level behavioral health staff able to provide 24 hour
coverage, seven days per week.

a. Licensed masters level behavioral health
practitioners may perform all therapeutic interventions and
supervision of non-licensed staff.

b. Non-licensed master’s level and bachelors level
behavioral health practitioners may not provide clinical
supervision and must be supervised by a licensed Masters
level practitioner for all clinical activities.

i. Bachelor’s level staff must have a degree in
social work, counseling, psychology or a related human
services field and must have at least three years of
experience working with the target population (youth and
their families).

3. All college degrees must be from a nationally
accredited institution of higher education as defined in
Section 102(b) of the Higher Education Act of 1965, as
amended.

C. All clinical staff is required to participate in and
complete a prescribed five day MST introductory training
and subsequent quarterly trainings.

D. MST direct service staff to family ratio shall not
exceed one to Six.

E. Clinical Supervision. Weekly supervision shall be
provided by an independently licensed masters level
behavioral health practitioner who is MST trained. This
supervision, following the MST supervisory protocol, shall
be provided to team members on topics directly related to
the needs of MST individuals and their families on an
ongoing basis.

1. A minimum of one hour local group supervision per
week and one hour of telephone consultation per week with
an MST systems supervisor is required.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.



HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services financing, LR 35:

Chapter 257. Reimbursement
§25701. Reimbursement Methodology

A. Reimbursement for MST services shall be a
prospective flat rate for each approved unit of service
provided to the recipient. One quarter hour (15 minutes) is
the standard unit of service, which covers both service
provision and administrative costs.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services financing, LR 35:

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#090

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Nursing Facilities Minimum Licensing Standards
Emergency Preparedness
Inactivation of License Due to Emergency or Disaster
(LAC 48:1.9729)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing proposes to
amend LAC 48:1.9729 in the Medical Assistance Program as
authorized by R.S. 36:254 and 40:2009.1-2116.4. This
Emergency Rule is promulgated in accordance with the
provisions of the Administrative Procedure Act, R.S.
49:953(B)(1) et seq., and shall be in effect for the maximum
period allowed under the Act or until adoption of the final
Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing promulgated
a Rule to adopt minimum licensing standards for nursing
facilities (Louisiana Register, Volume 24, Number 1). Act
540 of the 2006 Regular Session of the Louisiana
Legislature directed the Department, in consultation with the
Governor’s Office of Homeland Security, to adopt
provisions governing emergency preparedness requirements
for nursing facilities. In compliance with the directives of
Act 540, the department amended the January 20, 1998 Rule
to revise the provisions governing emergency preparedness
requirements for nursing facilities (Louisiana Register,
Volume 32, Number 12). The department subsequently
amended the December 20, 2006 Rule, to further revise and
clarify the provisions governing emergency preparedness
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requirements for nursing facilities (Louisiana Register,
Volume 34, Number 9). The department now proposes to
amend the September 20, 2008 Rule to establish provisions
allowing a licensed nursing facility to inactivate its license
for a period of time due to a declared disaster or other
emergency situation.

This action is being taken to promote the health and well-
being of Louisiana citizens by assuring the availability of
nursing facility services in areas that have been affected by a
declared disaster or other emergency situation through the
protection of the facility’s license. It is estimated that
implementation of this Emergency Rule will have no
programmatic costs for state fiscal year 2008-2009.

Effective October 11, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the provisions governing emergency
preparedness for all nursing facilities licensed in Louisiana.

Title 48
PUBLIC HEALTH—GENERAL
Part I. General Administration
Subpart 3. Licensing
Chapter 97.  Nursing Homes
Subchapter B. Organization and General Services
§9729. Emergency Preparedness

A -J2 ..

K. Inactivation of license due to declared disaster or
emergency

1. Alicensed nursing facility in an area or areas which
have been affected by an executive order or proclamation of
emergency or disaster issued in accordance with R.S. 29:724
or R.S. 29:766 may seek to inactivate its license for a period
not to exceed two years, provided that the following
conditions are met:

a. the licensed nursing facility shall submit written
notification to the Health Standards Section within 60 days
of the date of the executive order or proclamation of
emergency or disaster that:

i. the nursing facility has experienced an
interruption in the provisions of services as a result of events
that are the subject of such executive order or proclamation
of emergency or disaster issued in accordance with R.S.
29:724 or R.S. 29:766;

ii. the licensed nursing facility intends to resume
operation as a nursing facility in the same service area; and

iii. includes an attestation that the emergency or
disaster is the sole causal factor in the interruption of the

provision of services;
NOTE: Pursuant to this Emergency Rule, an extension of the
60 day deadline may be granted at the discretion of the
department.

b. the licensed nursing facility resumes operating as
a nursing facility in the same service area within two years
of the issuance of an executive order or proclamation of
emergency or disaster in accordance with R.S. 29:724 or
R.S. 29:766;

c. the licensed nursing facility continues to pay all
fees and costs due and owed to the department including, but
not limited to, annual licensing fees and outstanding civil
monetary penalties; and
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d. the licensed nursing facility continues to submit
required documentation and information to the department,
including but not limited to cost reports.

2. Upon receiving a completed written request to
inactivate a nursing facility license, the department shall
issue a notice of inactivation of license to the nursing
facility.

3. Upon completion of repairs, renovations, rebuilding
or replacement of the facility, a nursing facility which has
received a notice of inactivation of its license from the
department shall be allowed to reinstate its license upon the
following conditions being met:

a. the nursing facility shall submit a written license
reinstatement request to the licensing agency of the
department within two years of the executive order or
proclamation of emergency or disaster issued in accordance
with R.S. 29:724 or R.S. 29:766;

b. the license reinstatement request shall inform the
department of the anticipated date of opening and shall
request scheduling of a licensing survey; and

c. the license reinstatement request shall include a
completed licensing application with appropriate licensing
fees.

4. Upon receiving a completed written request to
reinstate a nursing facility license, the department shall
conduct a licensing survey. If the nursing facility meets the
requirements for licensure and the requirements under this
subsection, the department shall issue a notice of
reinstatement of the nursing facility license. The licensed
bed capacity of the reinstated license shall not exceed the
licensed bed capacity of the nursing facility at the time of the
request to inactivate the license.

5. No change of ownership in the nursing facility shall
occur until such nursing facility has completed repairs,
renovations, rebuilding or replacement construction and has
resumed operations as a nursing facility.

6. The provisions of this subsection shall not apply to
a nursing facility which has voluntarily surrendered its
license and ceased operation.

7. Failure to comply with any of the provisions of this
subsection shall be deemed a voluntary surrender of the
nursing facility license.

AUTHORITY NOTE: Promulgated in accordance with R.S.
40:2009.1-2116.4.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Office of the Secretary, Bureau of Health Services
Financing LR 24:49 (January 1998), amended LR 32:2261
(December 2006), LR 34:1917 (September 2008), LR 35:

Interested persons may submit written comments to Jerry
Phillips, Department of Health and Hospitals, Bureau of
Health Services Financing, P.O. Box 91030, Baton Rouge,
Louisiana 70821-9030. He is responsible for responding to
inquiries regarding this proposed Rule. A copy of this
Emergency Rule is available for review by interested parties
at parish Medicaid offices.

Alan Levine

Secretary
0810#091
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DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Outpatient Hospital Services
Small Rural Hospitals—Reimbursement Methodology
(LAC 50:V.Chapters 51-61)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopts LAC
50:V.Chapters 51-61 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953.B(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted a
Rule which established the reimbursement methodology for
outpatient hospital services at an interim rate of 60 percent
of billed charges and cost settlement adjusted to 83 percent
of allowable costs documented in the cost report, except for
laboratory services subject to the Medicare fee schedule,
outpatient rehabilitation and outpatient surgeries (Louisiana
Register, Volume 22, Number 1). The January 20, 1996 Rule
was subsequently amended to reduce the reimbursement rate
paid for outpatient services (Louisiana Register, Volume 26,
Number 12). Rules were later promulgated to increase the
reimbursement paid

for outpatient hospital rehabilitation services rendered to
Medicaid recipients who are age 3 and older, outpatient
clinic services and outpatient laboratory services (Louisiana
Register, Volume 29, Number 7). In compliance with Act 17
of the 2006 Regular Session of the Louisiana Legislature,
the department amended the reimbursement methodology
for outpatient services to increase the Medicaid
reimbursement rates paid for outpatient services rendered in
private (non-state) acute hospitals (Louisiana Register,
Volume 33, Number 2).

Act 327 of the 2007 Regular Session of the Louisiana
Legislature authorized the department to amend the
reimbursement methodology governing state fiscal year
2009 Medicaid payments to small rural hospitals for
inpatient and outpatient hospital services and psychiatric
services, including services provided by hospital-based rural
health clinics. In compliance with the directives of Act 327,
the department amended the provisions governing the
reimbursement methodology for outpatient hospital services
rendered by small rural hospitals (Louisiana Register,
Volume 34, Number 5). This Emergency Rule is being
promulgated to continue the provisions of the July 1, 2008
Emergency Rule. This Emergency Rule is being
promulgated to promote the health and welfare of Medicaid
recipients by ensuring sufficient provider participation in the
Hospital Services Program and recipient access to providers
of these medically necessary services.



Effective October 20, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the reimbursement methodology
governing payments to small rural hospitals for outpatient
hospital services for state fiscal year 20009.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services

Subpart 5. Outpatient Hospitals
Chapter 51.  General Provisions (Reserved)
Chapter 53.  Outpatient Surgery
Subchapter B. Reimbursement Methodology
§5311. Small Rural Hospitals

A. Effective for dates of service on or after July 1, 2008,
the reimbursement amount paid to small rural hospitals for
outpatient hospital surgery services shall be as follows:

1. Small rural hospitals shall receive an interim
payment for claims which shall be the Medicaid fee schedule
payment on file for each service as of July 1, 2008.

2. A guarterly interim cost settlement payment shall
be made to each small rural hospital to estimate a payment
of 110 percent of allowable cost for fee schedule services.

a. The interim cost settlement payment shall be
calculated by subtracting the actual quarterly payments for
the applicable dates of services from 110 percent of the
allowable costs of the quarterly claims. The cost to charge
ratio from the latest filed cost report shall be applied to
quarterly charges for the outpatient claims paid by fee
schedule and multiplied by 110 percent of the allowable
costs as calculated through the cost report settlement
process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Chapter 55.  Clinic Services
Subchapter B. Reimbursement Methodology
85511. Small Rural Hospitals

A. Effective for dates of service on or after July 1, 2008,
the reimbursement amount paid to small rural hospitals for
outpatient hospital clinic services shall be as follows:

1. Small rural hospitals shall receive an interim
payment for claims which shall be the Medicaid fee schedule
payment on file for each service as of July 1, 2008.

2. A guarterly interim cost settlement payment shall
be made to each small rural hospital to estimate a payment
of 110 percent of allowable cost for fee schedule services.

a. The interim cost settlement payment shall be
calculated by subtracting the actual quarterly payments for
the applicable dates of services from 110 percent of the
allowable costs of the quarterly claims. The cost to charge
ratio from the latest filed cost report shall be applied to
quarterly charges for the outpatient claims paid by fee
schedule and multiplied by 110 percent of the allowable
costs as calculated through the cost report settlement
process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

2007

Chapter 57.  Laboratory Services
Subchapter B. Reimbursement Methodology
85711. Small Rural Hospitals

A. Effective for dates of service on or after July 1, 2008,
the reimbursement amount paid to small rural hospitals for
outpatient clinical diagnostic laboratory services shall be a
fee schedule amount equal to the Medicare Fee Schedule
amount on file as of July 1, 2008.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Chapter 59.  Rehabilitation Services
Subchapter B. Reimbursement Methodology
85911. Small Rural Hospitals

A. Effective for dates of service on or after July 1, 2008,
the reimbursement amount paid to small rural hospitals for
rehabilitation services shall be as follows.

1. Small rural hospitals shall receive an interim
payment for claims which shall be the Medicaid fee schedule
payment on file for each service as of July 1, 2008.

2. A guarterly interim cost settlement payment shall
be made to each small rural hospital to estimate a payment
of 110 percent of allowable cost for fee schedule services.

a. The interim cost settlement payment shall be
calculated by subtracting the actual quarterly payments for
the applicable dates of services from 110 percent of the
allowable costs of the quarterly claims. The cost to charge
ratio from the latest filed cost report shall be applied to
quarterly charges for the outpatient claims paid by fee
schedule and multiplied by 110 percent of the allowable
costs as calculated through the cost report settlement
process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Chapter 61.  Other Covered Services

Subchapter B. Reimbursement Methodology

86113. Other Outpatient Hospital Services Not
Included In Any Other Group

A. Effective for dates of service on or after July 1, 2008,
the reimbursement amount paid to small rural hospitals for
outpatient hospital services other than clinical diagnostic
laboratory services, outpatient surgeries, rehabilitation
services, and outpatient hospital facility fees shall be as
follows:

1. Small rural hospitals shall receive an interim
payment for claims which shall be 110 percent of each
hospital’s cost to charge ratio as calculated from the latest
filed cost report.

2. Final reimbursement shall be 110 percent of
allowable cost as calculated through the cost report
settlement process.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:
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Implementation of the provisions of this Rule shall be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#088

DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Outpatient Hospital Services
State-Owned Hospitals
Reimbursement Methodology
(LAC 50:V.5715 and 6127)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopts LAC
50:V.5715 and 6127 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953.B(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted a
Rule which established the reimbursement methodology for
outpatient hospital services at an interim rate of 60 percent
of billed charges and cost settlement adjusted to 83 percent
of allowable costs documented in the cost report, except for
laboratory services subject to the Medicare fee schedule,
outpatient rehabilitation and outpatient surgeries (Louisiana
Register, Volume 22, Number 1). The January 20, 1996 Rule
was subsequently amended to reduce the reimbursement rate
paid for outpatient services (Louisiana Register, Volume 26,
Number 12). Rules were later promulgated to increase the
reimbursement paid for outpatient hospital rehabilitation
services rendered to Medicaid recipients who are age 3 and
older, outpatient clinic services and outpatient laboratory
services (Louisiana Register, Volume 29, Number 7).

In compliance with Act 17 of the 2006 Regular Session of
the Louisiana Legislature, the department amended the
reimbursement methodology for outpatient services to
increase the Medicaid reimbursement rates paid for
outpatient services rendered in private (non-state) acute
hospitals (Louisiana Register, Volume 33, Number 2). The
department promulgated an Emergency Rule to amend the
provisions governing the reimbursement methodology for
outpatient hospital services rendered by small rural hospitals
(Louisiana Register, Volume 34, Number 5). The department
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promulgated an Emergency Rule to amend provisions
governing the reimbursement of outpatient clinical
laboratory services and other covered outpatient services
rendered by state-owned hospitals (Louisiana Register,
Volume 34, Number 7). This Emergency Rule is being
promulgated to continue the provisions of the July 1, 2008
Emergency Rule.

This action is necessary to avoid a budget deficit in the
medical assistance programs.

Effective October 29, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the reimbursement methodology
governing payments to state-owned hospitals for outpatient
clinical laboratory services and other covered outpatient
services.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part V. Hospital Services
Subpart 5. Outpatient Hospitals
Chapter 57.  Laboratory Services
Subchapter B. Reimbursement Methodology
85715. State-Owned Hospitals

A. For dates of service on or after July 1, 2008, state-
owned hospitals shall be reimbursed for outpatient clinical
laboratory services at 100 per cent of the current Medicare
Clinical Laboratory Fee Schedule.

AUTHORITY NOTE: Promulgated in accordance with R.S.
46:153 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Service Financing, LR 34:

Chapter 61.  Other Covered Services
Subchapter B. Reimbursement Methodology
86127. State-Owned Hospitals

A. Cost Based Services. The  reimbursement
methodology for state-owned outpatient hospital services are
determined by a hospital cost to charge ratio based on each
state hospital's latest filed cost report. These cost to charge
ratio calculations will be reviewed on an ongoing basis as
cost reports are filed and will be adjusted as necessary.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 34:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of
Health and Human Services, Center for Medicaid Services
(CMYS) if it is determined that submission to CMS for review
and approval is required.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
08104084



DECLARATION OF EMERGENCY

Department of Health and Hospitals
Office of the Secretary
Bureau of Health Services Financing

Rural Health Clinics—Reimbursement Methodology
(LAC 50:X1.16705)

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopts LAC
50:X1.16705 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative
Procedure Act, R.S. 49:953.B(1) et seq., and shall be in
effect for the maximum period allowed under the Act or until
adoption of the final Rule, whichever occurs first.

The Department of Health and Hospitals, Office of the
Secretary, Bureau of Health Services Financing adopted
provisions governing services, provider participation and
reimbursement methodology for rural health clinics
(Louisiana Register, Volume 32, Number 12). The bureau
amended the provisions of the December 20, 2006 Rule
governing the reimbursement methodology for rural health
clinics to allow for the reimbursement of an additional
payment to rural health clinics for professional services
provided during evening, weekend or holiday hours
(Louisiana Register, Volume 34, Number 6).

Act 327 of the 2007 Regular Session of the Louisiana
Legislature authorized the department to amend the
reimbursement methodology governing state fiscal year
2009 Medicaid payments to small rural hospitals for
inpatient and outpatient hospital services and psychiatric
services, including services provided by hospital-based rural
health clinics. In compliance with the directives of Act 327,
the department promulgated an Emergency Rule to amend
the provisions governing the reimbursement methodology
for hospital-based rural health clinics (Louisiana Register,
Volume 34, Number 5). The department now proposes to
amend the July 1, 2008 Emergency Rule to further clarify
the provisions governing the reimbursement methodology
for hospital-based rural health clinics. This Emergency Rule
is being promulgated to promote the health and welfare of
Medicaid recipients by ensuring sufficient provider
participation in the Medicaid Program and recipient access
to providers of these medically necessary services.

Effective October 20, 2008, the Department of Health and
Hospitals, Office of the Secretary, Bureau of Health Services
Financing amends the reimbursement methodology
governing payments to hospital-based rural health clinics for
state fiscal year 2009.

Title 50
PUBLIC HEALTH—MEDICAL ASSISTANCE
Part XI. Clinic Services
Subpart 15. Rural Health Clinics
Chapter 167. Reimbursement Methodology
816705. Hospital-Based Rural Health Clinics

A. Effective for dates of service on or after July 1, 2008,
the reimbursement methodology for services rendered by a
rural health clinic that was licensed as part of a small rural
hospital as of July 1, 2007 shall be as follows:

2009

1. Hospital-based rural health clinics shall be
reimbursed in the aggregate at 110 percent of reasonable
costs.

2. The interim payment for claims shall be the
Medicaid Benefits Improvement and Protection Act of 2000
(BIPA) Prospective Payment System (PPS) per visit rate
currently in effect for each provider. Final reimbursement
shall be the greater of BIPA PPS payments or the alternative
payment methodology of 110 percent of allowable costs as
calculated through the cost settlement process.

3. The payment received under this methodology will
be compared each year to the BIPA PPS rate to assure the
clinic that their payment under this alternative payment
methodology is at least equal to the BIPA PPS rate. If the
payment calculation at 110 percent of allowable cost is less
than the BIPA PPS payments, the clinic will be paid the
difference.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 35:

Implementation of the provisions of this Rule shall be
contingent upon the approval of the U.S. Department of
Health and Human Services, Centers for Medicare and
Medicaid Services.

Interested persons may submit written comments to Jerry
Phillips, Bureau of Health Services Financing, P.O. Box
91030, Baton Rouge, LA 70821-9030. He is responsible for
responding to inquiries regarding this Emergency Rule. A
copy of this Emergency Rule is available for review by
interested parties at parish Medicaid offices.

Alan Levine

Secretary
0810#089

DECLARATION OF EMERGENCY

Department of Insurance
Office of the Commissioner

Emergency Rule 24—Suspension of Certain Statutes and
Regulations Regarding Cancellations, Non-Renewals,
Reinstatements, Premium Payments, Claim Filings and
Related Provisions Regarding Any and All Insurance

Matters Affecting Insureds in Louisiana Caused by
Hurricane Gustav
(LAC 37:X1.Chapter 44)

Emergency Rule 24 is issued to address Hurricane Gustav
which made landfall in Louisiana on September 1, 2008.
Emergency Rule 24 is issued pursuant to the plenary
authority of the Commissioner of Insurance for the State of
Louisiana, including, but not limited to, the following:
Proclamation No. 51 BJ 2008 issued on August 27, 2008 by
Governor Bobby Jindal declaring a State of Emergency
extending from August 27, 2008 through September 26,
2008; the Federal Emergency Management Agency’s Notice
of a Major Disaster Declaration (FEMA-1786-DR);
Amendment Nos. 1, 2, 3 and 4 to FEMA-1786-DR;
Executive Order No. BJ 08-93 issued September 9, 2008 by
Governor Bobby Jindal transferring authority over any and
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all insurance matters to Commissioner of Insurance James J.
Donelon (commissioner); R.S. 29:724; R.S. 29:766; R.S.
22:2; R.S. 22:3; R.S. 22:1214.(7), (12) and (14); R.S. 49:950
et seq.

On August 27, 2008, Governor Bobby Jindal declared a
State of Emergency within the state of Louisiana in response
to the expected landfall of Hurricane Gustav. As a result of
the hurricane's landfall, Hurricane Gustav caused extensive
power outages and flooding that destroyed many homes and
impacted the livelihood of the citizens of Louisiana. This
State of Emergency extends from Wednesday, August 27,
2008 through Friday, September 26, 2008.

Since the issuance of Emergency Rule 24, an estimated
305,027 citizens from seven (7) additional parishes have
been added to the list of parishes included in the Federal
Emergency Management Agency’s (FEMA) Notice of a
Major Disaster Declaration. (Amendments Nos. 3 & 4 to
FEMA-1786-DR). Thus, 3.4 million Louisiana citizens,
approximately 80% of the population of Louisiana, may
have suffered damage due to Hurricane Gustav. In some
places, it could be several weeks before electricity is
restored. The homes of many Louisiana citizens were
destroyed precluding habitation. The damage caused by
Hurricane Gustav has resulted in the closing of businesses
and financial institutions, the temporary suspension of mail
service, the temporary displacement of persons from their
homes, loss of personal belongings and temporary loss of
employment. This disruption has affected the ability of these
citizens to timely pay their insurance premiums, access their
insurance policies, and communicate with insurance agents
and their respective insurance companies for insurance
related matters. Hurricane Gustav has created a mass
disruption to the normalcy previously enjoyed by
Louisianans and produced an immediate threat to the public
health, safety, and welfare of Louisiana citizens.

The commissioner will be hindered in the proper
performance of his duties and responsibilities regarding this
State of Emergency without the authority to suspend certain
statutes in the Louisiana Insurance Code and the rules and
regulations that implement the Louisiana Insurance Code
including, but not limited to, cancellation, nonrenewal,
reinstatement, premium payment and claim filings with
regard to any and all types of insurance subject to the
Louisiana Insurance Code.

In light of this, Emergency Rule 24 is issued and shall
apply to all insurers, health maintenance organizations
(HMOs), health and accident insurers, property and casualty
insurers, surplus lines insurers and any and all other entities
doing business in Louisiana and/or regulated by the
commissioner, including any entity enumerated in
Emergency Rule 25, regarding any and all types of
insurance, including, but not limited to, flood insurance (not
issued pursuant to the NFIP), homeowners insurance, life

insurance, group and individual health and accident
insurance, limited benefit insurance, vehicle insurance,
liability insurance, workers’ compensation insurance,

burglary and forgery insurance, glass insurance, fidelity and
surety insurance, title insurance, fire and extended coverage
insurance, steam boiler and sprinkler leakage insurance, crop
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and livestock insurance (not issued pursuant to a USDA
program), marine and transportation insurance, credit life,
medical supplement insurance, credit property and casualty
insurance, annuity insurance, HMOs, professional and
medical malpractice liability insurance, property and
casualty insurance, all surplus lines insurance, self insurance
funds, reciprocal insurance and any and all other insurance
related entities licensed by the commissioner or doing
business in Louisiana.

Emergency Rule 24 is applicable to insureds, as defined in
Section 4401, from the following 36 parishes: Acadia, Allen,
Ascension, Assumption, Avoyelles, Beauregard, Cameron,
East Baton Rouge, East Feliciana, Evangeline, Iberia,
Iberville, Jefferson, Jefferson Davis, Lafayette, Lafourche,
Livingston, Orleans, Plaguemines, Pointe Coupee, Rapides,
Sabine, St. Bernard, St. Charles, St. James, St. John the
Baptist, St. Landry, St. Martin, St. Mary, St. Tammany,
Tangipahoa, Terrebonne, Vermilion, Vernon, West Baton
Rouge, and West Feliciana. Emergency Rule 24 is also
applicable to the following seven (7) parishes: Calcasieu,
Catahoula, Franklin, Grant, LaSalle, Saint Helena and
Washington. The zip codes applicable to these 43 parishes
include, but may not be limited to, the list identified as
"Hurricane Gustav Parish Zip Code List" found on the
official Louisiana Department of Insurance Web site at
www.ldi.state.la.us. Insureds shall include, but not be limited
to, any and all policyholders, members, subscribers,
enrollees and certificate holders.

In the ordinary course of business, insurers, HMOs, group
and individual health and accident insurers, property and
casualty insurers, surplus lines insurers and any and all other
entities doing business in Louisiana and/or regulated by the
commissioner send notices to insureds, many of which are
required by statute, giving the insured certain limited periods
of time within which to pay premiums or otherwise respond.
Hurricane Gustav and its aftermath have produced a
disruption in the notification process because of the inability
of insureds to receive mail due to mandatory and/or
voluntary evacuations and/or the destruction or damage of
their homes. Thus, many of Hurricane Gustav’s victims are
currently unable to timely act or respond to such notices or
to timely pay insurance premiums and need additional time
within which to act or respond. Some insurers, HMOs, group
and individual health and accident insurers, property and
casualty insurers, surplus lines insurers and any and all other
entities doing business in Louisiana and/or regulated by the
commissioner may attempt to cancel, nonrenew or not
reinstate such insurance policies. Additionally, some
insureds with policies in force as of 12:01 a.m. on August
30, 2008, who wish to make timely payment, are also
prevented from making such payment because of the
aforementioned circumstances. This could result in an
insured being without coverage and/or potentially uninsured.
Emergency Rule 24 provides emergency relief to the
insureds of Louisiana affected by Hurricane Gustav and its
aftermath so that they will be insured and their coverage will
continue under those policies that were in effect as of 12:01
a.m. on August 30, 2008.



Title 37

INSURANCE

Part XI. Rules
Emergency Rule 24—Suspension of
Certain Statutes and Regulations
Regarding Cancellations, Non-Renewals,
Reinstatements, Premium Payments,
Claim Filings and Related Provisions
Regarding Any and All Insurance Matters
Affecting Insureds in Louisiana Caused
by Hurricane Gustav
84401. Benefits, Entitlements, and Protections

A. The benefits, entitlements and protections of
Emergency Rule 24 shall be applicable to insureds who, as
of 12:01 a.m. on August 30, 2008 had a policy or insurance
contract for any of the types of insurance enumerated in
84403 and reside in one of the following parishes: Acadia,
Allen, Ascension, Assumption, Avoyelles, Beauregard,
Calcasieu, Cameron, Catahoula, East Baton Rouge, East
Feliciana, Evangeline, Franklin, Grant, Iberia, Iberville,
Jefferson, Jefferson Davis, Lafayette, Lafourche, LaSalle,
Livingston, Orleans, Plaguemines, Pointe Coupee, Rapides,
Sabine, St. Bernard, St. Charles, St. Helena, St. James, St.
John the Baptist, St. Landry, St. Martin, St. Mary, St.
Tammany, Tangipahoa, Terrebonne, Vermilion, Vernon, West
Baton Rouge, Washington and West Feliciana. The zip codes
applicable to these 43 parishes include, but may not be
limited to, the list identified as "Hurricane Gustav Parish Zip
Code List" found on the official Louisiana Department of
Insurance Web site at www.ldi.state.la.us.

B. The benefits, entitlements and protections of
Emergency Rule 24 shall be applicable to insureds who
reside in a parish enumerated in §4401.A and obtain written
documentation from either the chief executive officer of the
applicable parish or municipality or other appropriate parish
authority regarding the interruption of U.S. mail service; or
insureds who reside in a parish enumerated in §4401.A and
provide written notice that said insured was impacted by
Hurricane Gustav in a manner including, but not limited to,
evacuation, displacement, temporary relocation, or loss of
power. In order to obtain the benefits, entitlements and
protections of Emergency Rule 24, all such written
documentation and/or notice shall be submitted to the
insurer, HMO, health and accident insurer, property and
casualty insurer, surplus lines insurer and any and all other
entity doing business in Louisiana and/or regulated by the
commissioner before 12:01 a.m. on October 1, 2008.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84403. Applicability

A. Emergency Rule 24 shall apply to any and all types of
insurance, including, but not limited to, flood insurance (not
issued pursuant to the NFIP), homeowners insurance, life
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insurance, group and individual health and accident
insurance, limited benefit insurance, vehicle insurance,
liability insurance, workers’ compensation insurance,

burglary and forgery insurance, glass insurance, fidelity and
surety insurance, title insurance, fire and extended coverage
insurance, steam boiler and sprinkler leakage insurance, crop
and livestock insurance (not issued pursuant to a USDA
program), marine and transportation insurance, credit life,
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medical supplement insurance, credit property and casualty
insurance, annuity insurance, HMOs, professional and
medical malpractice liability insurance, property and
casualty insurance, all surplus lines insurance, self insurance
funds, disability insurance, reciprocal insurance, long term
care insurance, short term health insurance, stop loss
insurance, excess loss insurance, Medicare supplement
insurance, preferred provider organizations (PPOs),
managed care organizations (MCOs) and any and all other
insurance related entities licensed by the commissioner or
doing business in Louisiana.
AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.
HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84405. Suspension of Statutory or Regulatory
Provisions
A. Any statutory or regulatory provision, or any policy
provision contained in any and all policies of insurance set
forth in 84403 above, shall be suspended to the extent that
said statutory or regulatory provision, or policy provision,
imposed upon an insured a time limit to perform any act or
transmit information or funds with respect to any insurance
enumerated in 84403 above, which act or transmittal was to
have been performed on or after 12:01 a.m. on August 30,
2008. The time limit for any such performance, act or
transmittal shall be suspended until October 1, 2008.
AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.
HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84407. Suspension of Notice of Cancellation, Notice of
Nonrenewal, Nonreinstatement
A. Emergency Rule 24 hereby suspends any notice of
cancellation, notice of nonrenewal, nonreinstatement or any
other notice related to any of the types of insurance
enumerated in 84403 that was in force and effect as of 12:01
a.m. on August 30, 2008. Accordingly, any such notices that
had not resulted in the actual cancellation, nonrenewal or
nonreinstatement of the types of insurance enumerated in
84403 prior to 12:01 a.m. on August 30, 2008 shall be null
and void. Furthermore, any such notice shall be reissued de
novo to the insured in accordance with existing statutory
requirements and any such notice shall not be issued to the
insured until October 1, 2008 or thereafter.
AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.
HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84409. Suspension of Louisiana Insurance Code
Provisions
A. Any and all provisions in the Louisiana Insurance
Code relative to providing for a premium finance company
to act on behalf of and/or as agent for an insurance company
are hereby suspended. In furtherance thereof, the right,
entitlement, legal provision or any other form of legal
authority, including any policy provision, of any and all
insurers to send a notice of cancellation is suspended
effective 12:01 a.m. on August 30, 2008 and shall remain
suspended until October 1, 2008. The right of any insurer to
utilize the services of a premium finance company to issue
any such notice is suspended during the pendency of
Emergency Rule 24.
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AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84411. Cancellation and Nonrenewal

A. As set forth is R.S. 22:1471, no policy shall be
cancelled or nonrenewed because of a claim resulting from
Hurricane Gustav or its aftermath.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84413. Suspension of Cancellation, Nonrenewal or

Nonreinstatement

A. Except as provided for in §4421, the cancellation,
nonrenewal or nonreinstatement of any and all insurance
enumerated in §4403 herein and in Emergency Rule 25 that
was in effect as of 12:01 a.m. on August 30, 2008 is hereby
suspended and shall be deferred until October 1, 2008.

AUTHORITY NOTE: Promulgated in  accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84415. Policy Copy Request

A. If an insured requests from his insurer a copy of his
policy, the insurer shall provide a copy of the requested
policy to the insured without any charge or fee.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84417. New Policies

A. The provisions of Emergency Rule 24 shall not apply
to any new policy of insurance for the types of insurance
enumerated in 84403 and Emergency Rule 25 if said
insurance policy was issued on or after 12:01 a.m. August
30, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84419. Premium Offset

A. All insurers regulated by Emergency Rule 24,
including, but not limited to, property and casualty insurers,
surplus lines insurers and any and all other entities doing
business in Louisiana and/or regulated by the commissioner
and other similar or related entities receiving a claim from
an insured owing a premium may offset the premium that is
owed by the insured from any claim payment made to the
insured under the insurance policy. Section 4419 is not
applicable to health insurance issuers, HMQOs, PPOs, MCOs,
third party administrators (TPAs) or any other health
insurance entities doing business in Louisiana and/or
regulated by the commissioner.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84421. Policy Cancellation upon Request

A. Nothing shall prevent an insurer from cancelling a
policy upon the documented written request or written
concurrence of the insured.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.
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HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84423. Insured's Obligation to Pay Premiums

A. Unless otherwise cancelled pursuant to the provisions
of 84421 herein, nothing in Emergency Rule 24 shall be
construed to exempt or excuse an insured from the
obligation to pay the premiums otherwise due for actual
insurance coverage provided.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84425. Cancellation for Fraud or Material

Representation

A. Emergency Rule 24 shall not prevent an insurer from
canceling or terminating a policy of insurance for fraud or
material misrepresentation on the part of the insured.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84427. Insured's Obligation to Provide Information and

Cooperation

A. Emergency Rule 24 shall not relieve an insured who
has a claim caused by Hurricane Gustav or its aftermath
from compliance with the insured’s obligation to provide
information and cooperate in the claim adjustment process
relative to the claim.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84429. Interest, Penalties, Fees and Other Charges

A. The right of an insurer to impose or levy any
additional interest, penalty, fee or other charge is hereby
suspended until October 1, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84431. Petition for Exemption

A. Notwithstanding any other provision contained
herein, the commissioner may exempt any insurer from
compliance with Emergency Rule 24 upon the insurer filing
with the commissioner a written "Petition for Exemption
from Emergency Rule 24" which unequivocally
demonstrates that compliance with Emergency Rule 24 will
result in said insurer being subject to undue hardship,
impairment, or insolvency.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84433. Intent and Purpose

A. The provisions of Emergency Rule 24 shall be
liberally construed to effectuate the intent and purposes
expressed herein and to afford maximum consumer
protection for the insureds of Louisiana.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84435. Sanctions for Violations

A. The commissioner retains the authority to enforce
violations of Emergency Rule 24. Accordingly, any insurer
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enumerated in Emergency Rule 24 or other entity doing
business in Louisiana and/or regulated by the commissioner
who violates any provision of Emergency Rule 24 shall be
subject to prosecution by the commissioner under any
applicable provisions of the Louisiana Insurance Code,
including the provisions of the R.S. 22:250.41, et seq., R.S.
22:1211, et seq., and specifically including, but not limited
to, R.S. 22:1214(7), (12) and (14). Additionally, the penalty
provisions set forth in LSA-R.S. 22:1217 shall be applicable.
These provisions include penalties of $1,000 for each
separate act, or $25,000 for each separate act if the violator
knew or reasonably should have known he was in violation
of Emergency Rule 24, as well as a cease and desist order
and the imposition of other penalties and suspension or
revocation of the license. Additionally, R.S. 22:1220, which,
among other things, imposes the obligation of good faith and
fair dealing shall also be subject to the enforcement authority
of the commissioner. This law sets forth penalties and
exemplary damages which shall be enforceable by the
commissioner for any violation of Emergency Rule 24.
Finally, the commissioner may impose any other applicable
civil and criminal sanctions for violations of Emergency
Rule 24.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84437. Applying Provisions outside of Affected Parishes

A. Nothing in Emergency Rule 24 shall preclude an
insurer from voluntarily applying the provisions of
Emergency Rule 24 relating to cancellation, nonrenewal and
nonreinstatement to any other person who is an insured and
who resides in any parish other than the parishes set forth in
Section 4401.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84439. Authority

A. The commissioner reserves the right to amend,
modify, alter or rescind all or any portions of Emergency
Rule 24. Additionally, the commissioner reserves the right to
extend Emergency Rule 24.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84441. Severability Clause

A. If any section or provision of Emergency Rule 24 is
held invalid, such invalidity or determination shall not affect
other sections or provisions, or the application of Emergency
Rule 24, to any persons or circumstances that can be given
effect without the invalid sections or provisions and the
application to any person or circumstance shall be severable.

AUTHORITY NOTE: Promulgated in accordance with
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84443, Effective Date

A. Emergency Rule 24 shall become effective at 12:01
a.m. on August 30, 2008 and shall continue in full force and
effect until October 1, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.
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HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

James J. Donelon

Commissioner
0810#003

DECLARATION OF EMERGENCY

Department of Insurance
Office of the Commissioner

Emergency Rule 25—Suspension of Certain Statutes and
Regulations Regarding Health Insurance and Related
Provisions Regarding Any and All Health Insurance Matters
Affecting Insureds in Louisiana Caused by Hurricane Gustav
(LAC 37:XI.Chapter 45)

Emergency Rule 25 is issued to address Hurricane Gustav
which made landfall in Louisiana on September 1, 2008.
Emergency Rule 25 is issued pursuant to the plenary
authority of the Commissioner of Insurance for the State of
Louisiana, including, but not limited to, the following:
Proclamation No. 51 BJ 2008 issued on August 27, 2008 by
Governor Bobby Jindal declaring a State of Emergency
extending from August 27, 2008 through September 26,
2008; the Federal Emergency Management Agency’s Notice
of a Major Disaster Declaration (FEMA-1786-DR);
Amendment Nos. 1, 2, 3 and 4 to FEMA-1786-DR,;
Executive Order No. BJ 08-93 issued September 9, 2008 by
Governor Bobby Jindal transferring authority over any and
all insurance matters to Commissioner of Insurance James J.
Donelon (commissioner); R.S. 29:724; R.S. 29:766; R.S.
22:2; R.S. 22:3; R.S. 22:1214.(7), (12) and (14); R.S. 49:950
et seq.

On August 27, 2008, Governor Bobby Jindal declared a
State of Emergency within the state of Louisiana in response
to the expected landfall of Hurricane Gustav. As a result of
the hurricane's landfall, Hurricane Gustav caused extensive
power outages and flooding that destroyed many homes and
impacted the livelihood of the citizens of Louisiana. This
State of Emergency extends from Wednesday, August 27,
2008 through Friday, September 26, 2008.

Since the issuance of Emergency Rule 25, an estimated
305,027 citizens from seven (7) additional parishes have
been added to the list of parishes included in the Federal
Emergency Management Agency’s (FEMA) Notice of a
Major Disaster Declaration. (Amendments Nos. 3 & 4 to
FEMA-1786-DR). Thus, 3.4 million Louisiana citizens,
approximately 80% of the population of Louisiana, may
have suffered damage due to Hurricane Gustav. In some
places, it could be several weeks before electricity is
restored. The homes of many Louisiana citizens were
destroyed precluding habitation. The damage caused by
Hurricane Gustav has resulted in the closing of businesses
and financial institutions, the temporary suspension of mail
service, the temporary displacement of persons from their
homes, loss of personal belongings and temporary loss of
employment. This disruption has affected the ability of these
citizens to timely pay their insurance premiums, access their
insurance policies, and communicate with insurance agents
and their respective insurance companies for insurance
related matters. Hurricane Gustav has created a mass
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disruption to the normalcy previously enjoyed by
Louisianans and produced an immediate threat to the public
health, safety, and welfare of Louisiana citizens.

The commissioner will be hindered in the proper
performance of his duties and responsibilities regarding this
State of Emergency without the authority to suspend certain
statutes in the Louisiana Insurance Code and the rules and
regulations that implement the Louisiana Insurance Code
including, but not limited to, cancellation, nonrenewal,
reinstatement, premium payment and claim filings with
regard to any and all types of insurance subject to the
Louisiana Insurance Code.

In light of this, | hereby issue Emergency Rule 25 to any
and all health insurance issuers, Health Maintenance
Organizations (hereinafter HMOs), Preferred Provider
Organizations  (hereinafter ~ PPOs), Managed Care
Organizations  (hereinafter =~ MCOs), Third  Party
Administrators (TPAs) and any other health insurance
entities doing business in Louisiana and/or regulated by the
commissioner pursuant to the Louisiana Insurance Code
regarding any and all types of health insurance, including,
but not limited to, group and individual health and accident
insurance, limited benefit insurance, Medicare supplement
insurance, Medicare select insurance, HMOs, PPOs, MCOs,
excess loss insurance, stop loss insurance, disability income
insurance, short-term health insurance, long-term care
insurance, and any and all other types of health insurance
regulated by the Louisiana Insurance Code.

Emergency Rule 25 is applicable to insureds, as defined in
Section 4501(A), from the following 36 parishes: Acadia,
Allen, Ascension, Assumption, Avoyelles, Beauregard,
Cameron, East Baton Rouge, East Feliciana, Evangeline,
Iberia, Iberville, Jefferson, Jefferson Davis, Lafayette,
Lafourche, Livingston, Orleans, Plaquemines, Pointe
Coupee, Rapides, Sabine, St. Bernard, St. Charles, St. James,
St. John the Baptist, St. Landry, St. Martin, St. Mary, St.
Tammany, Tangipahoa, Terrebonne, Vermilion, Vernon, West
Baton Rouge, and West Feliciana. Emergency Rule 25 is
also applicable to the following seven (7) parishes:
Calcasieu, Catahoula, Franklin, Grant, LaSalle, Saint Helena
and Washington. The zip codes applicable to these 43
parishes include, but may not be limited to, the list identified
as “Hurricane Gustav Parish Zip Code List” found on the
official Louisiana Department of Insurance Web site at
www.ldi.state.la.us. Insureds shall include, but not be limited
to, any and all policyholders, members, subscribers,
enrollees and certificate holders.

In the ordinary course of business, health insurance
issuers, HMOs, PPOs, MCOs, TPAs and any and all other
health insurance entities doing business in Louisiana and/or
regulated by the commissioner pursuant to the Louisiana
Insurance Code regarding any and all types of health
insurance, including, but not limited to, group and individual
health and accident insurance, limited benefit insurance,
Medicare supplement insurance, Medicare select insurance,
HMOs, PPOs, MCOs, excess loss insurance, stop loss
insurance, disability insurance, short-term care insurance,
long-term care insurance and any and all other health
insurance regulated by the Louisiana Insurance Code, are
subject to certain requirements with regard to health
insurance matters affecting insured citizens in Louisiana.
Hurricane Gustav has produced a disruption in the health
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insurance industry. Thus, many of the insureds in the 36
parishes referenced above are currently unable to timely act
or respond to their health insurance needs. Additionally,
some insureds with policies in force as of 12:01 a.m. on
August 30, 2008, who wish to make timely premium
payments, are also prevented from making such payment
because of the aforementioned circumstances. This could
result in an insured being without coverage and/or
potentially uninsured. Emergency Rule 25 provides
emergency relief to the insureds of Louisiana affected by
Hurricane Gustav and its aftermath so that these insureds
will be insured and their coverage will continue under those
policies that were in effect as of 12:01 a.m. on August 30,
2008.
Title 37

INSURANCE

Part XI. Rules
Emergency Rule 25—Suspension of
Certain Statutes and Regulations
Regarding Health Insurance and Related
Provisions Regarding Any and All Health
Insurance Matters Affecting Insureds in
Louisiana Caused by Hurricane Gustav
84501. Benefits, Entitlements, and Protections

A. The benefits, entitlements and protections of
Emergency Rule 25 shall be applicable to insureds who, as
of 12:01 a.m. on August 30, 2008 had a policy or insurance
contract for any of the types of insurance enumerated in
84403 and reside in one of the following parishes: Acadia,
Allen, Ascension, Assumption, Avoyelles, Beauregard,
Calcasieu, Cameron, Catahoula, East Baton Rouge, East
Feliciana, Evangeline, Franklin, Grant, lberia, Iberville,
Jefferson, Jefferson Davis, Lafayette, Lafourche, LaSalle,
Livingston, Orleans, Plaquemines, Pointe Coupee, Rapides,
Sabine, St. Bernard, St. Charles, St. Helena, St. James, St.
John the Baptist, St. Landry, St. Martin, St. Mary, St.
Tammany, Tangipahoa, Terrebonne, Vermilion, Vernon, West
Baton Rouge, Washington and West Feliciana. The zip codes
applicable to these 43 parishes include, but may not be
limited to, the list identified as "Hurricane Gustav Parish Zip
Code List" found on the official Louisiana Department of
Insurance Web site at www.ldi.state.la.us. Insureds shall
include, but not be limited to, any and all policyholders,
members, subscribers, enrollees and certificate holders.

B. The benefits, entitlements and protections specified in
Sections 4505, 4509, 4511, and 4519 of Emergency Rule 25
shall, by the issuance of Emergency Rule 25, be applicable
to insureds who, as of 12:01 a.m. on August 30, 2008 had a
policy or insurance contract for any of the types of insurance
enumerated in 84503 and resided in one of the parishes
enumerated in 84501.A.

C. The benefits, entitlements, and protections of
Emergency Rule 25 shall be applicable to insureds who
reside in a parish enumerated in 84501.A and obtain written
documentation from either the chief executive officer of the
applicable parish or municipality or other appropriate parish
authority regarding the interruption of U.S. mail service; or
insureds who reside in a parish enumerated in §4401.A and
provide written notice that said insured was impacted by
Hurricane Gustav in a manner including, but not limited to,
evacuation, displacement, temporary relocation, or loss of
power. In order to obtain the benefits, entitlements and
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protections of Emergency Rule 25, all such written
documentation and/or notice shall be submitted to the health
insurance issuer, HMO, PPO, MCO, TPA, and any other
health insurance entity doing business in Louisiana and/or
regulated by the commissioner before 12:01 a.m. on October
1, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
§4503. Applicability

A. Emergency Rule 25 shall apply to any and all types of
health insurance, including, but not limited to, group and
individual health and accident insurance, limited benefit
insurance, Medicare supplement insurance, Medicare select
insurance, HMOs, PPOs, MCOs, excess loss insurance, stop
loss insurance, disability income insurance, short-term
health insurance, long-term care insurance and any and all
other health insurance.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84505. Suspension of Statutory or Regulatory

Provisions

A. All health insurance issuers, HMQO’s, PPOs, MCOs,
TPAs, and any other health insurance entities doing business
in Louisiana or regulated by the commissioner with insureds
in the parishes enumerated in 84501.A shall waive any and
all restrictions relative to out-of-network access to all
covered health care services. To avoid delays in accessing
care, all health insurance issuers, HMOs, PPOs, MCOs
TPAs, and any other health insurance entities doing business
in Louisiana or regulated by the commissioner shall waive
requirements for medical certifications or pre-certifications,
referrals, medical necessity reviews and notification of
hospital admissions. The right of all health insurance issuers,
HMOs, PPOs, MCOs TPAs, and any other health insurance
entities doing business in Louisiana or regulated by the
commissioner to conduct retrospective medical necessity
reviews and retrospectively deny any and all claims is
hereby suspended for non-elective health care services.
Additionally, the right of all health insurance issuers, HMOs,
PPOs, MCOs TPAs, and any other health insurance entities
doing business in Louisiana or regulated by the
commissioner to recoup or offset with regard to any and all
claims for non-elective health care services is hereby
suspended. Non-elective health care services are those that
are urgent, emergent, or necessary in order to not place the
health of the insured at risk.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84507. Claim Rates and Allowances

A. In the event health insurance issuers, HMOs, PPOs,
MCOs, TPAs and another health insurance entities doing
business in Louisiana or regulated by the commissioner pend
a claim(s), as allowed pursuant to Emergency Rule 25, and is
subsequently entitled to cancel or terminate a policy for non-
payment of a premium, health insurance issuers, HMOs,
PPOs, MCOs, TPAs and another health insurance entities
doing business in Louisiana or regulated by the
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commissioner shall pay those claims to the health care
professionals at the following rate or allowance.

1. For contracted health care providers or health care
professionals, 50 percent of the contracted reimbursement
rate.

2. For non-contracted health care providers or health
care professionals, 50 percent of the non-participating rate or
allowance.

3. With regard to claims submitted pursuant to §4507,
when the underlying policy is cancelled or terminated for
non-payment of premium, health insurance issuers, HMOs,
PPOs, MCOs, TPAs and another health insurance entities
doing business in Louisiana or regulated by the
commissioner shall be allowed to conduct medical necessity
reviews on claims related to non-elective services. Non-
elective services are those services that are emergent, urgent,
or necessary in order to not place the health of the insured at
risk.

4. With regard to any and all claims paid by health
insurance issuers, HMOs, PPOs, MCOs, TPAs and another
health insurance entities doing business in Louisiana or
regulated by the commissioner pursuant to the requirements
of 84507, the provisions of R.S. 22:250.38 and R.S.
22:250.39 are hereby suspended and recoupment is
prohibited.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84509. Emergency Health Care Services

A. Section 4509 reiterates that R.S. 22:657 requires all
health insurance issuers, HMOs, PPOs, MCOs TPAs, and
any other health insurance entities doing business in
Louisiana or regulated by the commissioner including, but
not limited to group and individual health and accident
insurance, limited benefit insurance, Medicare supplement
insurance, Medicare select insurance, excess loss insurance,
stop loss insurance, disability insurance, short-term care
insurance, long-term care insurance and any and all other
health insurance regulated by the Louisiana Insurance Code,
to provide coverage and pay in full any and all billed charges
submitted by health care providers for emergency health care
services provided to an enrollee or insured rendered by an in
network or out of network facility based physician or an in
network or out of network base health care facility as
defined pursuant to R.S. 22:250.42(2), (13), (16) and (17).
This does not preclude a health insurance issuer, HMO,
PPO, MCO, or TPA from paying a contracted health care
provider the contracted reimbursement rate.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
8§4511. Compliance with Health Care Consumer Billing

and Protection Act

A. All health care professionals and health care providers
rendering services to an insured from the parishes
enumerated in 84501.A shall comply with the Health Care
Consumer Billing and Protection Act pursuant to R.S.
22:250.41, et seq. Accordingly, health care providers and/or
health care professionals who file a claim and/or accept
payment for health care services shall have legally released
the insureds from any further financial obligation for the
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health care services rendered. Health care providers and/or
health care professionals shall be deemed to have released,
discharged and waived any and all rights to take any legal
action or redress, either in person or via transfer, assignment
or subrogation, to collect any unpaid amounts from insureds
and/or health insurance issuers, HMOs, PPOs, MCOs, TPAs
or any or all other health insurance entities doing business in
Louisiana or regulated by the commissioner. Any violation
by health care providers and/or health care professionals of
this provision may be deemed an unfair trade practice under
R.S. 22:250.41 et seq. and may be referred to the Louisiana
Attorney General. The Louisiana Attorney General may
pursue remedies as provided for in R.S. 51:1401 et seq.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84513. Assuring Portability—Compliance

A. All health insurance issuers and HMOs shall maintain
compliance with R.S. 22:250.1, et seq., titled Assuring
Portability, Availability and Renewability of Health
Insurance Coverage, and any applicable federal law.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84515. Assuring Portability—Suspension

A. All health insurance issuers and HMOs shall maintain
compliance with R.S. 22:250.1, et seq., titled Assuring
Portability, Awvailability and Renewability of Health
Insurance Coverage, except for the time periods enumerated
in the 84515 shall be suspended during the pendency of
Emergency Rule 25. All such notices required in 84515.A-D
must be reissued de novo on October 1, 2008.

1. The HIPAA portability provisions generally provide
that a group health plan or group health insurance issuer may
disregard a period of creditable coverage if there is a
subsequent 63-day break in coverage.

2. Also, a newborn, adopted child, or child placed for
adoption may not be subject to a preexisting condition
exclusion period if covered under creditable coverage within
30 days of birth, adoption, or placement for adoption.

3. The HIPAA special enrollment provisions generally
provide that employees must request enrollment within 30
days of a special enrollment trigger (including loss of
eligibility of coverage for loss of employer contributions) to
be eligible for special enroliment.

4. The HIPAA certification rules prescribe time
periods for the provision of certificates of creditable
coverage upon loss of coverage. Under the regulations, plans
and issuers subject to COBRA continuation coverage
provisions are required to provide an automatic certificate no
later than the time for providing a COBRA election notice.
Plans and issuers not subject to COBRA are required to
provide the automatic certificate within a reasonable time
after coverage ceases.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
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84517. Suspension of Cancellation, Nonrenewal, and
Nonreinstatment Provisions

A. All cancellation, termination, nonrenewal and
nonreinstatment provisions, including, but not limited to,
R.S. 22:250.7, 22:250.13, 22:215.9, 22:213.3 and 22:2027
are hereby suspended. Additionally, all provisions of
Emergency Rule 24 relating to notice of cancellation,
termination, nonrenewal and nonreinstatement are
incorporated herein by reference as if set forth herein in
extenso.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84519. Denying, Pending or Rejecting a Claim

A. The commissioner hereby suspends the right of
denying, pending or rejecting a claim from any pharmacists
or pharmacy for a 30 day supply of prescription medications,
regardless of the date of the last refill. In furtherance of this
suspension, health insurance issuers, HMOs, PPOs, MCOs,
TPAs or any or all other health insurance entities doing
business in Louisiana or regulated by the commissioner shall
pay all such claims for reimbursement submitted by a
pharmacist or pharmacy.

1. The commissioner hereby suspends any and all
precertification or step-therapy procedures in order to fill a
prescription. This authorization shall be for a thirty (30) day
supply.

2. The commissioner hereby suspends any provisions
in the Louisiana Insurance Code which place restrictions on
replacement prescriptions pertaining to mail order
prescriptions. Mail order prescriptions should be mailed to
an alternate address if requested by the insured.

3. All health insurance issuers, HMOs, PPOs, MCOs,
TPAs or any or all other health insurance entities doing
business in Louisiana or regulated by the commissioner shall
waive any and all restrictions relative to out-of-network
access to pharmacy services or prescriptions.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84521. Cancellation or Termination of Policy for Non-

Payment

A. Health insurance issuers, HMOs, PPOs, MCQOs, TPAs
or any or all other health insurance entities doing business in
Louisiana or regulated by the commissioner may pend a
claim(s), as required pursuant Emergency Rule 25, and may
subsequently cancel or terminate a policy only for non-
payment of premium in accordance with the procedure set
forth in Emergency Rule 24 and Emergency Rule 25.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
§4523. Discount Billing

A. Those amounts representing coinsurance,
copayments, deductibles, noncovered health care services or
other amounts identified by the health insurance issuer,
HMO, PPO, MCO, TPA or any or all other health insurance
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entity doing business in Louisiana or regulated by the
ommissioner on an explanation of benefits as the amount for
which the insured is liable shall not be considered discount
billing or dual billing pursuant R.S. 22:250.41 et seq., and
remains the obligation of the insured.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84525. Payment of Medicare Supplement
Premiums—R.S. 22:224(K)

A. The commissioner hereby suspends the requirements
that the payment of Medicare supplement premiums can
only be made pursuant to R.S. 22:224(K).

B. In furtherance of this suspension, any policies that
contain restrictive language relative to modes of premium
payment shall allow for the acceptance of other payment
methods until October 1, 2008 including, but not limited to,
credit card, debit card, FEMA voucher, federal assistance,
state assistance, or any and all other related or similar
payment methods.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84527. Suspension of Cancellations

A. The commissioner hereby suspends any and all
cancellations occasioned by the inability of an insured, or his
representative, from complying with any policy provisions.
In furtherance of this suspension, a cancellation or
nonrenewal shall not occur prior to October 1, 2008, unless
upon the documented written request or written concurrence
of the insured.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84529. Insured's Obligation to Provide Information and
Cooperation

A. Emergency Rule 25 shall not relieve an insured who
has a claim caused by Hurricane Gustav, or its aftermath,
from compliance with the insured’s obligation to provide
information and cooperate in the claim adjustment process
relative to such claim.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84531. Suspension of Interest, Penalty, or Other
Charges

A. The commissioner hereby suspends the imposition of
any additional interest, penalty or other charge and declares
that no interest, penalty or other charge shall accrue or be
assessed against any insured as the result of the suspensions
ordered herein.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:

84533. Option for Continuation of Coverage

A. The commissioner hereby suspends R.S. 22:215.13.
In furtherance thereof, a health insurance issuer, HMO, PPO,
MCO, or any or all other health insurance entity doing
business in Louisiana or regulated by the commissioner who
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has issued a group health insurance policy shall provide to
all members or certificate holders under said group policy
the option for the continuation of coverage, which said
option shall begin on October 1, 2008, or any renewal
thereof. §4533 is only applicable in those situations where
the employer to whom the group policy had been issued
remains in business and continues to offer said group health
insurance to active employees at any time between August
30, 2008 and October 1, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
§4535. Exemption from Compliance

A. Notwithstanding any other provision contained
herein, the commissioner may exempt any insurer from
compliance with Emergency Rule 25 upon the insurer filing
with the commissioner a written "Petition for Exemption
from Emergency Rule 25" which unequivocally
demonstrates that compliance with Emergency Rule 25 will
result in said insurer being subject to undue hardship,
impairment or insolvency.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84537. Applicability

A. The provisions of Emergency Rule 24 and Emergency
Rule 25 shall not apply to any new policies of insurance for
the types of health insurance enumerated in Emergency Rule
25 if said new health insurance policy was issued on or after
12:01 a.m. August 30, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84539. Cancellation for Fraud or Material

Misrepresentation

A. The provisions of Emergency Rule 25 shall not
prevent health insurance issuers, HMOs, PPOs, MCOs,
TPAs or any or all other health insurance entities doing
business in Louisiana or regulated by the commissioner from
cancelling or terminating an insured based solely on fraud or
material misrepresentation on the part of the insured.

AUTHORITY NOTE: Promulgated in accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84541. Intent and Purpose

A. The provisions of Emergency Rule 25 shall be
liberally construed to effectuate the intent and purpose
expressed herein and to afford maximum consumer
protection for the insureds of Louisiana.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84543. Notification

A. If the applicable premium for the policy of health
insurance is paid at any time prior to the termination of
Emergency Rule 25 or applicable grace period, whichever
occurs later, the HMO, PPO, MCO, TPA or any or all other
health insurance entity shall send to any and all health care
providers and/or health care professionals who have filed a
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claim with respect to insureds a notice in the form of an
Explanation of Benefits, Explanation of Payments,
Remittance Advice, or similar communication.

AUTHORITY NOTE: Promulgated in  accordance
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84545. Applying Provisions outside of Affected Parishes

A. Nothing in Emergency Rule 25 shall preclude health
insurance issuers, HMOs, PPOs, MCOs, TPAs or any or all
other health insurance entities doing business in Louisiana or
regulated by the commissioner from voluntarily applying the
provisions of Emergency Rule 25 relating to cancellation,
nonrenewal and nonreinstatement to any other person who is
an insured and who resides in any parish other than the
parishes set forth in 84501.A.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84547. Enforcement

A. The commissioner retains the authority to enforce
violations of Emergency Rule 25. Accordingly, any insurer,
HMO, PPO, MCO, or other entity doing business in
Louisiana and/or regulated by the commissioner who
violates any provision of Emergency Rule 25 shall be
subject to prosecution by the commissioner under any
applicable provisions of the Louisiana Insurance Code,
including the provisions of the R.S. 22:250.41, et seq.,
22:1211, et seq., and specifically including, but not limited
to, R.S. 22:1214(7), (12) and (14). Additionally, the penalty
provisions set forth in R.S. 22:1217 shall be applicable.
These provisions include penalties of $1,000 for each
separate act, or $25,000 for each separate act if the violator
knew or reasonably should have known he was in violation
of Emergency Rule 25, as well as a cease and desist order
and the imposition of other penalties and suspension or
revocation of the license. Additionally, R.S. 22:1220, which,
among other things, imposes the obligation of good faith and
fair dealing shall also be subject to the sole enforcement
authority of the commissioner. This law sets forth penalties
and exemplary damages which shall be enforceable by the
commissioner for any violation of Emergency Rule 25.
Finally, the commissioner may impose any other applicable
civil and criminal sanctions for violations of Emergency
Rule 24.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84549. Authority

A. The commissioner reserves the right to amend,
modify, alter or rescind all or any portion of Emergency
Rule 25. Additionally, the commissioner reserves the right to
extend Emergency Rule 25.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84551. Severability Clause

A. If any section or provision of Emergency Rule that is
held invalid, such invalidity or determination shall not affect
other sections or provisions, or the application of Emergency
Rule 25, to any persons or circumstances that can be given
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effect without the invalid sections or provisions and the
application to any person or circumstance shall be severable.

AUTHORITY NOTE: Promulgated in accordance with
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
84553. Effective Date

A. Emergency Rule 25 shall become effective at 12:01
a.m. on August 30, 2008 and shall continue in full force and
effect until October 1, 2008.

AUTHORITY NOTE: Promulgated in
Executive Order BJ 2008-93.

HISTORICAL NOTE: Promulgated by the Department of
Insurance, Office of the Commissioner, LR 34:
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James J. Donelon

Commissioner
0810#004

DECLARATION OF EMERGENCY

Department of Natural Resources
Office of Conservation

Application to Drill (LAC 43:X1X.103)

Pursuant to the power delegated under the laws of the
state of Louisiana, and particularly Title 30 of the Revised
Statutes of 1950, as amended, and in conformity with the
provisions of the Louisiana Administrative Procedure Act,
Title 49, Sections 953(B)(1) and (2), 954(B)(2), as amended,
the following Emergency Rule and reasons therefore are
now adopted and promulgated by the Commissioner of
Conservation as being necessary to protect the public health,
safety and welfare of the people of the state of Louisiana, as
well as the environment generally, by establishing rules for
the notification of appropriate state and local authorities for
wells drilled within 1,000 feet of Interstate highways in the
State of Louisiana.

Since 1987, there have been 95 incidents during drilling or
workover operations on oil and gas wells which resulted in
the loss of well control (blowout). Of this number, 68
blowouts occurred in wells drilled since 1987. Blowoults,
although infrequent, pose a serious threat to the
environment, commerce and public safety. The frequency of
oil and gas exploration and production activity occurring in
close proximity to residential and commercial areas is
becoming more prevalent and has the potential to exacerbate
impacts caused by a blowout event.

Following the blowout of the A Wilberts Sons LLC 72 No.
1 well on November 15, 2007, Interstate Highway 10 was
closed to traffic for an extended period resulting in
inconvenience to the public, and reported detrimental impact
to the public and commerce in the area. As a result,
Governor Blanco, requested that the Commissioner of
Conservation review all current regulations and make any
changes necessary to reduce the likelihood of a similar
incident.

In response to Governor Blanco’s request, a temporary
moratorium on the drilling of wells within one quarter mile
of any Interstate highway was enacted by the Commissioner
of Conservation on December 1, 2007 to allow time for a
comprehensive review of the A Wilberts Sons LLC 72 No. 1
well control incident and all current state and federal



regulations regarding drilling safety and well location
requirements.

An Ad Hoc Committee on Drilling Safety, formed to
complete the requested review, found that notification of
local and state authorities, including emergency responders,
prior to the commencement of drilling operations within
1,000 feet of any Interstate highway would likely reduce
incident response time and reduce impacts to public safety
and commerce in the event of a blowout. As a result,
amendments to the current rules were drafted by staff of the
Office of Conservation, with technical input from the Ad
Hoc Committee.

The Emergency Rule herein adopted evidences the finding
of the Commissioner of Conservation that failure to adopt
the above Rules may lead to an imminent risk to public
health, safety, welfare and commerce, and that there is not
time to provide adequate notice to interested parties.
However, the Commissioner of Conservation notes that
permanent Amendment to Statewide Order No. 29-B is
currently being pursued, with a public hearing held on
August 26, 2008 as per the requirements of the
Administrative Procedures Act. Since the process for
adopting permanent rules has not been completed, the
Emergency Rule originally adopted on June 29, 2008 is
being extended.

The Commissioner of Conservation concludes that the
Emergency Rule will better serve the purposes of the Office
of Conservation as set forth in Title 30 of the Revised
Statutes, and is consistent with legislative intent. The
adoption of the above Emergency Rule meets all the
requirements provided by Title 49 of the Louisiana Revised
Statutes. The adoption of the above Emergency Rule is not
intended to affect any other provisions, rules, orders, or
regulations of the Office of Conservation, except to the
extent specifically provided for in this Emergency Rule.

Within five days from the date hereof, notice of the
adoption of this Emergency Rule shall be given to all parties
on the mailing list of the Office of Conservation by posting a
copy of this Emergency Rule with reasons therefore to all
such parties. This Emergency Rule with reasons therefore
shall be published in full in the Louisiana Register as
prescribed by law. Written notice has been given
contemporaneously herewith notifying the Governor of the
State of Louisiana, the Attorney General of the State of
Louisiana, the Speaker of the House of Representatives, the
President of the Senate and the Office of the State Register
of the adoption of this Emergency Rule and reasons for
adoption.

The effective date for this Emergency Rule shall be
October 29, 2008

The Emergency Rule herein adopted as a part thereof,
shall remain effective for a period of not less than 120 days
hereafter, unless renewed by the Commissioner of
Conservation or until the adoption of the final version of an
amendment to Statewide Order No. 29-B as noted herein,
whichever occurs first.
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Title 43
NATURAL RESOURCES
Part X1X. Office of Conservation—General Operations
Subpart 1. Statewide Order No. 29-B
Chapter 1. General Provisions
§103. Application to Drill

A ..

1. Applicants that receive a drilling permit for a well
located within 1,000 feet of an Interstate highway shall
furnish a copy of the approved drilling permit and the
certified location plat to the appropriate state and local
authorities, including all emergency responders.

B.-D4. ...

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Adopted by the Department of
Conservation (August 1943), amended (August 1958), (August
1961), (May 1973), amended by the Department of Natural
Resources, Office of Conservation, LR 34:

James H. Welsh

Commissioner
0810#044

DECLARATION OF EMERGENCY

Department of Natural Resources
Office of Conservation

Diverter Systems and Blowout Preventers (BOP)
(LAC 43:X1X.111)

Pursuant to the power delegated under the laws of the
State of Louisiana, and particularly Title 30 of the Revised
Statutes of 1950, as amended, and in conformity with the
provisions of the Louisiana Administrative Procedure Act,
Title 49, Sections 953(B)(1) and (2), 954(B)(2), as amended,
the following Emergency Rule and reasons therefore are
now adopted and promulgated by the Commissioner of
Conservation as being necessary to protect the public health,
safety and welfare of the people of the State of Louisiana, as
well as the environment generally, by establishing rules for
the proper design, testing and use of blowout preventers and
diverter systems on wells in the State of Louisiana.

Since 1987, there have been 95 incidents during drilling or
workover operations on oil and gas wells which resulted in
the loss of well control (blowout). Of this number, 68
blowouts occurred in wells drilled since 1987. Blowoults,
although infrequent, pose a serious threat to the
environment, commerce and public safety. The frequency of
oil and gas exploration and production activity occurring in
close proximity to residential and commercial areas is
becoming more prevalent and has the potential to exacerbate
impacts caused by a blowout event.

Following the blowout of the A Wilberts Sons LLC 72 No.
1 well on November 15, 2007, Interstate Highway 10 was
closed to traffic for an extended period resulting in
inconvenience to the public, and reported detrimental impact
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to the public and commerce in the area. As a result,
Governor Blanco, requested that the Commissioner of
Conservation review all current regulations and make any
changes necessary to reduce the likelihood of a similar
incident.

In response to Governor Blanco’s request, a temporary
moratorium on the drilling of wells within one quarter mile
of any Interstate highway was enacted by the Commissioner
of Conservation on December 1, 2007 to allow time for a
comprehensive review of the A Wilberts Sons LLC 72 No. 1
well control incident and all current state and federal
regulations regarding drilling safety and well location
requirements.

An Ad Hoc Committee on Drilling Safety, formed to
complete the requested review, found that existing Office of
Conservation rules (Statewide Order No. 29-B) regarding
well control, promulgated in August 1943, contained only
basic requirements for the use of blowout preventers during
specific well operations. Enhancement of these limited
requirements was identified by the committee as the most
effective method for reducing the frequency of well control
failures and subsequent impacts. As a result, amendments to
the current rules were drafted by staff of the Office of
Conservation, with technical input from the Ad Hoc
Committee.

The Emergency Rule herein adopted evidences the finding
of the Commissioner of Conservation that failure to adopt
the above rules may lead to an imminent risk to public
health, safety, welfare and commerce, and that there is not
time to provide adequate notice to interested parties.
However, the Commissioner of Conservation notes that
permanent Amendment to Statewide Order No. 29-B is
currently being pursued, with a public hearing held on
August 26, 2008 as per the requirements of the
Administrative Procedures Act. Since the process for
adopting permanent rules has not been completed, the
Emergency Rule originally adopted on June 29, 2008 is
being extended.

The Commissioner of Conservation concludes that the
Emergency Rule will better serve the purposes of the Office
of Conservation as set forth in Title 30 of the Revised
Statutes, and is consistent with legislative intent. The
adoption of the above Emergency Rule meets all the
requirements provided by Title 49 of the Louisiana Revised
Statutes. The adoption of the above Emergency Rule is not
intended to affect any other provisions, rules, orders, or
regulations of the Office of Conservation, except to the
extent specifically provided for in this Emergency Rule.

Within five days from the date hereof, notice of the
adoption of this Emergency Rule shall be given to all parties
on the mailing list of the Office of Conservation by posting a
copy of this Emergency Rule with reasons therefore to all
such parties. This Emergency Rule with reasons therefore
shall be published in full in the Louisiana Register as
prescribed by law. Written notice has been given
contemporaneously herewith notifying the Governor of the
State of Louisiana, the attorney general of the State of
Louisiana, the Speaker of the House of Representatives, the
President of the Senate and the Office of the State Register
of the adoption of this Emergency Rule and reasons for
adoption.
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The effective date for this Emergency Rule shall be
October 29, 2008
The Emergency Rule herein adopted as a part thereof,
shall remain effective for a period of not less than 120 days
hereafter, unless renewed by the Commissioner of
Conservation or until the adoption of the final version of an
amendment to Statewide Order No. 29-B as noted herein,
whichever occurs first.
Title 43
NATURAL RESOURCES
Part XIX. Office of Conservation - General Operations
Subpart 1. Statewide Order No. 29-B
§111.  Diverter Systems and Blowout Preventers (BOP)
A. Diverter System. A diverter system shall be required
when drilling surface hole in areas where drilling hazards are
known or anticipated to exist. The District Manager may, at
his discretion, require the use of a diverter system on any
well. In cases where it is required, a diverter system
consisting of a diverter sealing element, diverter lines, and
control systems must be designed, installed, used,
maintained, and tested to ensure proper diversion of gases,
water, drilling fluids, and other materials away from
facilities and personnel. The diverter system shall be

designed to incorporate the following elements and
characteristics:
1. dual diverter lines arranged to provide for

maximum diversion capability;

2. at least two diverter control stations. One station
shall be on the drilling floor. The other station shall be in a
readily accessible location away from the drilling floor;

3. remote-controlled valves in the diverter lines. All
valves in the diverter system shall be full-opening.
Installation of manual or butterfly valves in any part of the
diverter system is prohibited;

4. minimize the number of turns in the diverter lines,
maximize the radius of curvature of turns, and minimize or
eliminate all right angles and sharp turns;

5. anchor and support systems to prevent whipping
and vibration;

6. rigid piping for diverter lines. The use of flexible
hoses with integral end couplings in lieu of rigid piping for
diverter lines shall be approved by the district manager.

B. Diverter Testing Requirements

1. When the diverter system is installed, the diverter
components including the sealing element, diverter valves,
control systems, stations and vent lines shall be function and
pressure tested.

2. For drilling operations with a surface wellhead
configuration, the system shall be function tested at least
once every 24-hour period after the initial test.

3. After nippling-up on conductor casing, the diverter
sealing element and diverter valves are to be pressure tested
to a minimum of 200 psig. Subsequent pressure tests are to
be conducted within 7 days after the previous test.

4. Function tests and pressure tests shall be alternated
between control stations.

5. Recordkeeping Requirements

a. Pressure and function tests are to be recorded in
the driller's report and certified (signed and dated) by the
operator’s representative.

b. The control station used during a function or
pressure test is to be recorded in the driller's report.



c. Problems or irregularities during the tests are to
be recorded along with actions taken to remedy same in the
driller's report.

d. All reports pertaining to diverter function and/or
pressure tests are to be retained for inspection at the wellsite
for the duration of drilling operations.

C. BOP Systems. The operator shall design, install, use,
maintain and test the BOP system to ensure well control
during drilling, workover and all other appropriate
operations. The surface BOP stack shall be installed before
drilling below surface casing. The BOP stack shall consist of
an annular preventer and the appropriate number of ram-type
preventers necessary to control the well under all potential
conditions that might occur during the operations being
conducted. The pipe rams shall be of proper size(s) to fit the
drill pipe in use.

D. BOP Working Pressure. The working pressure rating
of any BOP component shall exceed the maximum
anticipated surface pressure (MASP) to which it may be
subjected.

E. BOP Auxiliary Equipment. All BOP systems shall be
equipped and provided with the following.

1. A hydraulically actuated accumulator system which
shall provide 1.5 times volume of fluid capacity to close and
hold closed all BOP components, with a minimum pressure
of 200 psig above the pre-charge pressure without assistance
from a charging system.

2. A backup to the primary accumulator-charging
system, supplied by a power source independent from the
power source to the primary, which shall be sufficient to
close all BOP components and hold them closed.

3. Accumulator regulators supplied by rig air without
a secondary source of pneumatic supply shall be equipped
with manual overrides or other devices to ensure capability
of hydraulic operation if the rig air is lost.

4. At least one operable remote BOP control station in
addition to the one on the drilling floor. This control station
shall be in a readily accessible location away from the
drilling floor. If a BOP control station does not perform
properly, operations shall be suspended until that station is
operable.

5. Adrilling spool with side outlets, if side outlets are
not provided in the body of the BOP stack, to provide for
separate Kill and choke lines.

6. Choke and kill lines each equipped with two full-
opening valves. At least one of the valves on the choke line
and the Kkill line shall be remotely controlled. In lieu of
remotely controlled valves, two readily-accessible manual
valves may be installed provided that a check valve is placed
between the manual valves and the pump.

7. A valve installed below the swivel (upper kelly
cock), essentially full-opening, and a similar valve installed
at the bottom of the kelly (lower kelly cock). A wrench to fit
each valve shall be stored in a location readily accessible to
the drilling crew.

8. An essentially full-opening drill-string safety valve
in the open position on the rig floor shall be available at all
times while drilling operations are being conducted. This
valve shall be maintained on the rig floor to fit all
connections that are in the drill string. A wrench to fit the
drill-string safety valve shall be stored in a location readily
accessible to the drilling crew.
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9. A safety valve shall be available on the rig floor
assembled with the proper connection to fit the casing string
being run in the hole.

10. Locking devices
preventers.

F. BOP Maintenance and Testing Requirements

1. The BOP system shall be visually inspected on a
daily basis.

2. Pressure tests (low and high pressure) of the BOP
system are to be conducted at the following times and
intervals:

a. during a shop test prior to transport of the BOPs
to the drilling location;

b. immediately following installation of the BOPs;

c. within 14 days of the previous BOP pressure test;

d. before drilling out each string of casing or liner
(The District Manager may require that a Conservation
Enforcement Specialist witness the test prior to drilling out
each casing string or liner);

e. before a well is drilled to a depth that is within
1000 feet of a hydrogen sulfide zone (The District Manager
may require that a Conservation Enforcement Specialist
witness the test prior to drilling to a depth that is within 1000
feet of a hydrogen sulfide zone);

f. when the BOP tests are postponed due to well
control problem(s), the BOP test is to be performed on the
first trip out of the hole, and reasons for postponing the
testing are to be recorded in the driller’s report.

3. Low pressure tests (200-300 psig) of the BOP
system (choke manifold, kelly valves, drill-string safety
valves, etc.) are to be performed at the times and intervals
specified in LAC 43:X1X.111.F.2. in accordance with the
following provisions:

a. test pressures are to be held for a minimum of 5
minutes;

b. variable bore pipe rams are to be tested against
the largest and smallest sizes of pipe in use, excluding drill
collars and bottom hole assembly;

c. bonnet seals are to be tested before running the
casing when casing rams are installed in the BOP stack.

4. High pressure tests of the BOP system are to be
performed at the times and intervals specified in LAC
43:X1X.111.F.2 in accordance with the following provisions:

a. test pressures are to be held for a minimum of 5
minutes;

b. ram-type BOP's, choke manifolds, and associated
equipment are to be tested to the rated working pressure of
the equipment or 500 psi greater than the calculated MASP
for the applicable section of the hole;

c. annular-type BOPs are to be tested to 70 percent
of the rated working pressure of the equipment.

5. The annular and ram-type BOPs with the exception
of the blind-shear rams are to be function tested every 7 days
between pressure tests. All BOP test records should be
certified (signed and dated) by the operator’s representative.

a. Blind-shear rams are to be tested at all casing
points and at an interval not to exceed 30 days.

G. BOP Record Keeping. The time, date and results of
pressure tests, function tests, and inspections of the BOP
system are to be recorded in the driller’s report and are to be
retained for inspection at the wellsite for the duration of
drilling operations.

installed on the ram-type
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H. BOP Well Control Drills. Weekly well control drills
with each drilling crew are to be conducted during a period
of activity that minimizes the risk to drilling operations. The
drills must cover a range of drilling operations, including
drilling with a diverter (if applicable), on-bottom drilling,
and tripping. Each drill must be recorded in the driller’s
report and is to include the time required to close the BOP
system, as well as, the total time to complete the entire drill.

I.  Well Control Safety Training. Operators are required
to ensure that all drilling personnel understand and can
properly perform their duties prior to drilling wells which
are subject to the jurisdiction of the Office of Conservation.
Well control training plans shall include class room
instruction, computer-based learning, films, or their
equivalents. This training shall be reinforced by appropriate
demonstrations and "hands-on" training. The operator shall
be responsible for ensuring that contract drilling companies
provide and/or implement the following:

1. periodic training for drilling contractor employees
which ensures that employees maintain an understanding of,
and competency in, well control practices;

2. procedures to verify adequate retention of the
knowledge and skills that the contract drilling employees
need to perform their assigned well control duties.

AUTHORITY NOTE: Promulgated in accordance with R.S.
30:4 et seq.

HISTORICAL NOTE: Adopted by the Department of
Conservation (August 1943), amended by the Department of
Natural Resources, Office of Conservation, LR 34:

James H. Welsh

Commissioner
0810#045

DECLARATION OF EMERGENCY

Department of Social Services
Office of Family Support

2008 Food, Conservation and Energy Act Requirements
(LAC 67:111.403, 1235, 1947, 1949, 1957, and 1983)

The Department of Social Services, Office of Family
Support, has exercised the emergency provision of the
Administrative Procedure Act, R.S. 49:953(B) to amend
Louisiana Administrative Code 67, Subpart 1 General
Administrative Procedures, Subpart 2 Family Independence
Temporary Assistance Program, and Subpart 3 Food Stamp
Program effective October 1, 2008.

In order to comply with the Food, Conservation and
Energy Act of 2008 (P.L. 110-246), the agency will amend
Subpart 1, 8403 in the Electronic Benefits Issuance System
to change the period of time that must elapse before unused
Food Stamp and cash benefits can be placed in dormant
status or be expunged. The agency is amending §1235 in the
Family Independence Temporary Assistance Program to
exempt the value of all retirement accounts and educational
savings accounts from countable resources to provide
consistency in these assistance programs. Additionally, the
agency will amend 81947, §1949, §1957, and §1983 in the
Food Stamp Program to exempt the value of all retirement
accounts and educational savings accounts from countable
resources, change the minimum allotment for a household of
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one or two persons, and remove the limitation on the
dependent care deduction in accordance with the provisions
of the Food, Conservation and Energy Act of 2008 (P.L. 110-
246).

Emergency action in this matter is necessary in order to
meet the requirements of the federal law which mandates
these changes to be made effective October 1, 2008, and will
remain in effect for 120 days or until a final rule has been
promulgated.

Title 67
SOCIAL SERVICES
Part I11. Family Support
Subpart 1. General Administrative Procedures
Chapter 4. Electronics Benefits Issuance System
8403. Cash Benefits

A ..

B. Benefits are delivered in this manner for households
certified on an on-going basis. Benefits can accumulate but
are accounted for according to the month of availability and
will be withdrawn on a first-in-first-out basis. Each month’s
benefits with no activity by the client for a period of 180
days from the date of availability will be moved to dormant
status. These benefits can be returned to active status at the
local Office of Family Support offices upon request of the
head of household or upon reapplication for assistance if the
case is in inactive status. Benefits that remain in dormant
status for a period of 185 days will be expunged and will not
be available to the household after expungement. FITAP
benefits which have been expunged may be reauthorized for
availability if the recipient has good cause for not having
accessed them during the original availability period.

AUTHORITY NOTE: Promulgated in accordance with 7 CFR
272.3(c)(1)(ii) and P.L. 104-193, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 24:1322 (July 1998),
amended LR 33:1878 (September 2007), repromulgated LR
33:2203 (October 2007), LR 34:

Subpart 2. Family Independence Temporary

Assistance Program
Application, Eligibility, and Furnishing
Assistance
Subchapter B. Conditions of Eligibility
§1235. Resources

A -A23. ..

24. retirement accounts.

25. educational savings accounts.

B. ..

AUTHORITY NOTE: Promulgated in accordance with 42
U.S.C. 601 et seq., R.S. 36:474, R.S. 46:231.1.B., R.S. 46:231.2,
P.L. 106-387, Act 13, 2002 Reg. Session, P.L. 110-246..

HISTORICAL NOTE: Promulgated by the Department of
Social Services, Office of Family Support, LR 25:2451 (December
1999), amended LR 27:736 (May 2001), LR 27:866 (June 2001),
LR 28:1031 (May 2002), LR 29:45 (January 2003), LR 32:645
(April 2006), LR 34:

Subpart 3. Food Stamp Program
Chapter 19.  Certification of Eligible Households
Subchapter H. Resource Eligibility Standards
§1947. Resources
A. The following resources shall be countable resources:

1. cash on hand;

2. money in checking or savings accounts;

3. certificates of deposit;

Chapter 12.



4. stocks; and
5. bonds.

AUTHORITY NOTE: Promulgated in accordance with F.R.
7:55463 et seq. and 47:55903 et seq., 7 CFR 273.8, P.L. 103-66,
P.L. 104-193, P.L. 106-387, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR 9:131
(March 1983), amended by the Department of Social Services,
Office of Family Support, LR 21:187 (February 1995), LR 23:82
(January 1997), LR 27:867 (June 2001), LR 34:

81949. Exclusions from Resources

A.-A6.

7. retirement accounts.
8. educational savings accounts.

B. .

AUTHORITY NOTE: Promulgated in accordance with F.R.
52:26937 et seq., 7 CFR 273.8 and 273.9C(v), P.L. 103-66, P.L.
106-387, 45 CFR 263.20, and P.L. 107-171, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR
13:657 (November 1987), amended by the Department of Social
Services, Office of Family Support, LR 18:1267 (November 1992),
LR 21:187 (February 1995), LR 27:867 (June 2001), LR 27:1934
(November 2001), LR 28:1031 (May 2002), LR 29:606 (April
2003), LR 32:646 (April 2006), LR 34:

Subchapter I.  Income and Deductions
81957. Income Eligibility and Benefit Level

A -B. ..

C. Al eligible one and two-person households shall
receive a minimum monthly allotment of 8% of the Thrifty
Food Plan for one person except when proration of initial
month's benefits occurs. All eligible households whose
benefits are prorated to $1, $3, or $5, and eligible
households with three or more members which are entitled
to $1, $3, and $5, allotments shall receive allotments of $2,
$4, and $6, respectively to correspond with current coupon
denominations. For those eligible households with three or
more members, which are entitled to no benefits, the
eligibility worker shall deny the household's participation,
on the grounds that its net income exceeds the level below
which benefits are issued.

D. ..

AUTHORITY NOTE: Promulgated in accordance with F.R.
46:44712 et seq., 7 CFR 273.9, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR 8:10
(January 1982), LR 34:

81983. Income Deductions and Resource Limits

A -A2. .

3. The dependent care deduction is the amount billed
to a member of the household for the cost of caring for a
child or an incapacitated adult who lives in the home.

a. A child care expense that is paid for or
reimbursed by the STEP Program or the Child Care
Assistance Program is not deductible except for that portion
of the cost which exceeds the payment or reimbursement.

B. ..

AUTHORITY NOTE: Promulgated in accordance with 7 CFR
273.9 (d)(2) and (d)(6), P.L. 104-193, P.L. 106-387 and P.L. 107-
171; Act 58, 2003 Reg. Session, P.L. 110-246.

HISTORICAL NOTE: Promulgated by the Department of
Health and Human Resources, Office of Family Security, LR
12:423 (July 1986), amended LR 13:181 (March 1987), LR 15:14
(January 1989), amended by the Department of Social Services,
Office of Family Support, LR 19:905 (July 1993), LR 21:188
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(February 1995), LR 23:82 (January 1997), LR 27:867 (June 2001),
LR 27:1934 (November 2001), LR 29:607 (April 2003), LR 30:495
(March 2004), LR 34:

Kristy H. Nichols

Interim Secretary
0810#029

DECLARATION OF EMERGENCY

Department of Treasury
Louisiana Housing Finance Agency

Grants for Grads Program and Fund
(LAC 16:11.Chapter 7)

Louisiana Housing Finance Agency is exercising the
emergency provisions of the Administrative Procedure Act
[R.S. 49:953.B.(2)] to create its rules pertaining to the
Louisiana Grants for Grads Program and Fund; and through
the authority granted in Subpart P of Part 11-A of Chapter 1
of Subtitle | of Title 39 of the Louisiana Revised Statutes of
1950, to be comprised of R.S. 39:100.71 through 100.75
relative to state grants; to establish the Grants for Grads
Program; to provide for the administration and operation of
the program through the Louisiana Housing Finance Agency
(LHFA); to provide for the deposit, use, transfer and
investment of the monies in the fund; to provide for the
making of grants to certain homebuyers; to provide for
eligibility and participation in the program.

The Emergency Rule implements Act 702 of the 2008
Regular Session of the Louisiana Legislature. This Act (1)
creates the Grants for Graduate Program; (2) allows eligible
graduates of institutions of higher education to register for
and participate in the Grants for Graduates Program; (3)
allows eligible registered graduates to receive a grant award
to assist in the purchase of their first home.

The Emergency Rule is necessary to create/implement the
Grants for Graduates program to allow for the Louisiana
Housing Finance Agency to effectively administer this
program. A delay in promulgating rules would have an
adverse impact on the financial welfare of eligible graduates
and the financial condition of their families. The LHFA has
determined that theses emergency rules are necessary in
order to prevent imminent financial peril to the welfare of
affected graduates.

This Declaration of Emergency is effective October 1,
2008 and shall remain in effect the maximum period allowed
und the Administrative Procedure Act.

Title 16
COMMUNITY AFFAIRS
Part I1. Housing Programs

Chapter 7. Grants for Grads Program and Grants
for Grads Fund
§701. General

A. The Grants for Grads Program and Fund is being
established in recognition that many Louisiana’s residents
relocate from Louisiana upon completion of their college
careers due to a perceived lack of economic opportunity.
Homeownership reflects a commitment to remain in
Louisiana and to continue the tradition and culture of the
state.

Louisiana Register Vol. 34, No. 10 October 20, 2008



B. The Grants for Grads Program and Fund will be
funded through a special fund in the state treasury, the
Grants for Grads Fund, for use by the Louisiana Housing
Finance Agency for the provision of grants to persons
participating in the Grants for Grads Program.

AUTHORITY NOTE: Promulgated in accordance with R.S.
39:100.74.

HISTORICAL NOTE: Promulgated by the Department of
Treasury, Louisiana Housing Finance Agency, LR 34:

§703. Program Rules

A. Eligibility

1. LA resident who has an associate, baccalaureate,
masters/postgraduate degree and was:

a. resident of LA at time of high school graduation
(public, private, or BESE approved home-school); or

b. out-of-state graduate of accredited school whose
parent was a LA resident at time of his (applicant’s)
graduation and who resides in LA at time of registration in
the program

B. Registration requirements:

1. provide evidence of LA residency and high school
and college graduation;

2. intends to live and work in LA at least five years;

3. intends to purchase a permanent home in LA;

4. must register with LHFA within 60 days after
graduation or completion of postgraduate degree;

5. if married and both spouses are eligible, the persons
shall register individually.

C. Application for Grant

1. Time frame:

a. begins on due date of the filing of his fifth LA
state individual income tax return since graduation;

b. ends on 90th day thereafter.

2. Married person shall apply as an individual and
indicate if spouse is also registered in the program.

3. Information to provide for review:

a. timely filing of five LA state individual income
tax returns over five consecutive taxable years following
year of graduation:

i. each must show a tax liability owed (and paid)
to the state:

ii. if married, both spouses must have such tax
liability to receive the higher grant award:

b. evidence of continued residency and employment
in LA since registering;

c. must not have been delinquent in payment of
income taxes to state;

d. first-time homebuyer status (check federal tax
returns).

D. Given to 100 grantees each year:

1. random lottery conducted by LHFA by January 31
if necessary;

2. lottery pool includes all graduate applicants who
filed within last calendar year;

3. if married person selected and his spouse is
registered also, the spouse's participation will be combined
with grantee spouse's application;

4. written notification shall occur within 60 days after
the lottery:

a. state the grant amount;

i.  for an individual—the lesser of:

(). the total cumulative LA state individual income
tax paid in past five years;
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(b). $10,000;
ii. for married couple—the lesser of:
(a). the total cumulative LA state individual income

tax paid by grantee and spouse, filing jointly or separately in
past five years;
(b). $15,000;
b. state the award period—end of 36th month from
start date;
5. provided as cash payment to grantee when
obtaining a mortgage loan;
a. must be processed within 36 months of date of
award;
b. must be applied only to closing costs or required
down payment;
c. no cash back to grantee at closing.
E. Recapture of funds:
1. applied if recipient fails to comply with criteria of
homeownership;
2. funds recaptured by an increase in income tax for
applicable taxable periods;
3. action can be initiated within 3 years from
December 31 of the year grant was awarded.
AUTHORITY NOTE: Promulgated in accordance with R.S.
39:100.74.
HISTORICAL NOTE: Promulgated by the Department of
Treasury, Louisiana Housing Finance Agency, LR 34:

Milton Bailey

President
0809#001

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

2008 Alligator Season Extension

In accordance with the provisions of R.S. 49:953B of the
Administrative Procedure Act and LAC 76:V.701.A.7.a.i.,
the Secretary of the Department of Wildlife and Fisheries
does hereby extend the closing date of the 2008 wild
alligator harvest season as set out below.

During the first two weeks of September, Hurricane
Gustav and Hurricane ke struck Louisiana resulting in
extensive damage throughout coastal Louisiana. This
catastrophe has severely impacted over a million residents,
flooded thousands of homes, and inundated millions of acres
of coastal marshes. Assessment of these impacts is ongoing.
Additionally, many alligator hunters in the affected areas are
displaced and have had their harvest efforts delayed due to
the hurricanes. Income for the annual wild alligator harvest
often provides significant economic relief to these coastal
residents. Therefore, the closing date of the 2008 wild
alligator season will be extended to close statewide at
official sunset on Sunday, October 19, 2008. Alligators taken
from the wild may be removed from hook and line and taken
with other legal capture devices only during daylight hours
between official sunrise and official sunset. Hunters are
reminded to coordinate their harvest activity with their local
alligator buyer or processor as they may have been affected
by the hurricane as well.



Also, pursuant to LSA R.S. 56:8 and 251 et seq. and the
rules and regulations promulgated pursuant thereto, the
Secretary of the Department of Wildlife and Fisheries does
hereby amend that portion of LAC 76:V.701.A.11.b.ii.,
which states that “Lost or stolen tags will not be replaced”,
to provide as follows: Alligator hunters who have lost their
assigned alligator harvest tags and/or alligator hunting
licenses due to the impacts of Hurricane Gustav and
Hurricane lke can apply in writing to the Department of
Wildlife and Fisheries for replacement tags and licenses.

Affected alligator hunters must apply to the New lberia
Office at 2415 Darnall Road, New Iberia, LA, 70560. The
application can be in letter form and must confirm that the
tags and licenses were lost due to the impacts of Hurricane
Gustav and Hurricane lIke. Once replacement alligator
harvest tags are issued, the original harvest tags cannot be
used, and use of those tags will constitute a Class 2
violation. Further, all lost or stolen tags must be reported to
the department. All unused tags must be returned to the
department within 15 days following the close of the season.
The statewide 2008 wild alligator harvest season will close
on October 19, 2008.

This Declaration of Emergency shall expire on October
19, 2008.

Robert J. Barham

Secretary
0810#002

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Oyster Cargo Vessels (LAC 76:V11.523)

The oyster fishery in the state of Louisiana is
cooperatively managed and regulated by the Louisiana
Department of Wildlife and Fisheries, the Wildlife and
Fisheries Commission and the Louisiana Department of
Health and Hospitals, Office of Public Health Molluscan
Shellfish Program with oversight from the U. S. Food and
Drug Administration (FDA). The National Shellfish
Sanitation Program (NSSP) 2005 Model Ordinance is the
federal/state cooperative program recognized by the FDA
and the Interstate Shellfish Sanitation Conference (1SSC) for
the sanitary control of shellfish produced and sold for human
consumption.

In order to comply with FDA requirements, in June of
2008 the Office of Public Health Molluscan Shellfish
Program will promulgate additional rules based on the Vibrio
parahaemolyticus control plan. Under this control plan,
shell-stock harvested in Louisiana for raw consumption
during the months of May through October must be placed
under mechanical refrigeration at an air temperature not to
exceed 45 degrees F within five hours from the time
harvesting begins. This Rule is to become effective October
10, 2008.

Due to the distances and travel time involved in
transporting oysters from many of the private leases and
public oyster seed grounds in the remote oyster growing
areas of the state, it is difficult to have shell-stock off-loaded
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at dockside and under refrigeration within five hours. While
some larger oyster harvest vessels have the ability to place
mechanical refrigeration on board in order to meet the
refrigeration requirements, on-board refrigeration is not an
option for smaller vessels and is cost prohibitive in some
cases.

In order to provide a means of compliance with the five
hour refrigeration requirements, the Wildlife and Fisheries
Commission anticipates authorization, through pending
legislation (HB 1142, Representative St. Germain), to adopt
rules for the permitting of oyster cargo vessels. Such
permitted vessels will be allowed to accept containerized
and tagged molluscan species directly from oyster harvest
vessels and placed them under refrigeration on board the
permitted cargo vessel or to transport to dockside
refrigeration within five hours from the beginning of harvest.

Standard rulemaking processes and delays will not permit
final promulgation of this Rule by June 2008; and failure to
promulgate this Rule in time for the FDA requirement to
take effect will result in imminent peril to public health, the
oyster fishery, as well as individual fishermen, who will be
unable to comply with the FDA requirement without the
mechanism of the oyster cargo vessel. Therefore, it is
necessary that this regulation be enacted initially by
Declaration of Emergency pending promulgation of a
permanent rule.

The process for Wildlife and Fisheries Commission
adoption of rules for the permitting of Oyster Cargo Vessels
can be expedited under the emergency provisions of the
Administrative Procedure Act, R. S. 49:953(B).

Title 76
WILDLIFE AND FISHERIES
Part VII. Fish and Other Aquatic Life
Chapter 5. Oysters
8523.  Oyster Cargo Vessels

A. Policy. The Oyster Cargo Vessel (OCV) permit is
intended to assist oyster harvesters with meeting
refrigeration requirements as set forth in the Louisiana
Department of Health and Hospitals Shellfish Sanitation
Code (Title 51) and to facilitate harvest and transport of
shell-stock harvested from Louisiana water bottoms. It is
also intended to provide an effective method of regulating
the transfer of oysters from harvest vessels to cargo vessels
which will land or off-load oysters. Violation of any
provision of the rules, regulations or statutes concerning the
oyster cargo vessel permit by the permittee, oyster harvester
or vessel owner while operating under the OCV permit shall
result in suspension and/or revocation of the permit in
addition to any citations resulting from activities.

B. Permit Procedures

1. Permits shall be available from the Department of
Wildlife and Fisheries (LDWF) licensing office in Baton
Rouge at any time during regular business hours. The OCV
permit may be purchased at any time of the year for the
current license year and from November fifteenth for the
immediately following year, and shall be valid for up to one
calendar year beginning January 1 and expiring on
December 31 of the same calendar year. The annual fee per
permit shall be $250 for residents and $1105 for
nonresidents.

2. Permits shall be issued in the name of the vessel
owner and shall have the vessel identified on the license.
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3. Any designee obtaining the permit on the vessel
owners behalf must present to LDWF licensing a signed,
notarized document from the vessel owner, which includes
the vessel owner's name, address, Social Security number,
date of birth and driver's license number, and registration
number or USCG document number of the vessel to be
permitted, giving permission for the designee to obtain the
permit. If the owner of such vessel is a corporation, the
Louisiana  Secretary of State's charter/organization
identification number shall be required and the permission
document shall be signed by a registered agent or director of
the corporation as identified by the Louisiana Secretary of
State's office. Permits shall only be issued to validly licensed
vessels.

C. Operations. Permits are non-transferable and only the
vessel listed on the permit can be used with the permit and
only one vessel is allowed per permit. The vessel must
maintain the original permit on board at all times while
operating under the permit, including times of fishing and
transportation. The permitted vessel shall display signs,
visible from either side of the vessel and from the air, with
the words "OCV Permit" and the permit number shall be
placed on these signs in letters at least 12 inches in height.

1. All vessels operating as Oyster Cargo Vessels under
this permit shall be required to meet Louisiana Department
of Health and Hospitals Shellfish Sanitation Code
requirements.

D. Records, Reporting. The applicant, vessel owner or a
designee on board a legally permitted oyster cargo vessel
shall only transport oysters taken by the other legally
licensed commercial oyster harvesters on behalf of a
certified dealer legally licensed in Louisiana and shall be
required (on behalf of a certified dealer only) to complete all
required records pertaining to oysters at the point oysters are
transferred to the receiving vessel. No person shall transfer
oysters to any commercial vessel for purposes of
refrigeration, sale or transport unless the receiving vessel has
an oyster cargo vessel permit as described in R.S. 56:422(E).

E. Landing. All oysters taken from the reefs of this state
and transported by a legally permitted oyster cargo vessel
must be landed in Louisiana in accordance with R.S.
56:424G(1). No person operating under an oyster cargo
vessel permit shall land any oysters taken by another
harvester outside the jurisdiction of Louisiana.

F. Tagging. All oysters transferred to an oyster cargo
vessel must be properly sacked or containerized and tagged
in accordance with the provisions of R.S. 56:449 and must
meet all Louisiana Department of Health and Hospital
Shellfish Sanitation Administrative Code requirements that
relate to the tagging of shellfish prior to being placed on
board any oyster cargo vessel.

G. Monitoring. The vessel utilized under this permit shall
have on-board and in working order an electronic vessel
monitoring system as required by R.S. 56:424, and as
provided in LAC 76:VI1.371. The owner or operator of any
vessel issued an oyster cargo vessel permit, must have an
operable vessel monitoring system (VMS) installed on-board
that meets the requirements of LAC 76:VI1.371. The VMS
unit must be certified, installed on board and operable, and
the department notified of the installation, before the vessel
may begin receiving and transporting oysters.
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H. Violation. Failure to abide by any regulation set forth
regarding permitted oyster cargo vessels shall be deemed a
violation of this Section. All oysters placed on-board from
another vessel, possessed, or transported by an oyster vessel
in violation shall be considered illegally taken, possessed, or
transported. All persons aboard vessels with oysters placed
on-board from another vessel without complying with the
requirements herein shall be in violation of the oyster cargo
vessel regulations. The provisions of this Section do not
exempt any person from any other laws, rules, regulations
and license requirements for this or other states as they
pertain to the transfer or shipment of shellfish. Violations of
this Section shall constitute a Class 4 violation.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:422(E).

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Wildlife and Fisheries Commission, LR 34:

Robert J. Barham

Secretary
0810#038

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Oyster Season Closure East of Mississippi River

In accordance with the emergency provisions of the
Administrative Procedure Act, R.S. 49:953(B) and R.S.
49:967(D), and under the authority of R.S. 56:433(8)1 which
provides that the Wildlife and Fisheries Commission may
designate what parts or portions of the natural reefs may be
fished for oysters and it may suspend the fishing of oysters
altogether from natural reefs not leased by it when such reefs
are threatened as determined by the department, and a
Resolution adopted by the Wildlife and Fisheries
Commission on August 7, 2008 which authorized the
Secretary of the Department of Wildlife and Fisheries to take
emergency action if necessary to close areas if oyster
mortalities are occurring or if oyster resources and/or reefs
are being adversely impacted, the secretary hereby declares
that the 2008/2009 oyster season in the primary public oyster
grounds east of the Mississippi River shall close as of one-
half hour after sunset on Monday, October 6, 2008 and shall
re-open at one-half hour before sunrise on Monday, October
13, 2008.

Biological sampling has recently documented oyster
mortality in this area following the hurricanes as well as the
removal of excessive amounts of non-living reef material by
vessels harvesting seed oysters. Continued commercial
harvest may threaten the long-term sustainability of the
remaining oyster resource and protection of these remaining
oyster reef resources from injury is in the best interest of the
public oyster areas.

Robert J. Barham

Secretary
0810#041



DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Oyster Season—Sister Lake

In accordance with the emergency provisions of the
Administrative Procedure Act, Louisiana Revised Statutes
(R.S.) 49:953(B) and 967(D), and under the authority of R.S.
56:433, R.S. 56:435.1, and R.S. 56:435.1.1(D) notice is
hereby given that the Secretary of the Department of
Wildlife and Fisheries and the Wildlife and Fisheries
Commission hereby declare:

An additional 2008/2009 oyster season in that portion of
the Sister Lake Public Oyster Seed Reservation as described
in R.S. 56:434.E south and east of a line in Sister Lake with
the following coordinates shall open at one-half hour before
sunrise on October 13, 2008 and shall close at one-half hour
after sunset on October 19, 2008:

1. 29 degrees 12 minutes 50.56 seconds N latitude

90 degrees 56 minutes 53.54 seconds W longitude

2. 29 degrees 15 minutes 06.06 seconds N latitude
90 degrees 55 minutes 17.93 seconds W longitude
3. 29 degrees 15 minutes 20.89 seconds N latitude

90 degrees 54 minutes 01.51 seconds W longitude

Additionally, an area of the Sister Lake Public Oyster
Seed Reservation north of the Department of Health and
Hospitals’ 2007 November-February seasonal classification
line shall then open one-half hour before sunrise on October
20, 2008 and shall close one-half hour after sunset on
October 24, 2008. The area within the Sister Lake Public
Oyster Seed Reservation which lies between the two lines
described above shall remain closed.

These additional seasons in the Sister Lake Public Oyster
Seed Reservation shall be opened as above with the
following provisions:

1. Any vessel from which any person(s) takes or
attempts to take oysters from the Sister Lake Public Oyster
Seed Reservation described above shall:

a. Be limited to a daily take and possession limit not to
exceed 50 sacks of oysters per vessel. A sack of oysters for
the purposes of this Declaration of Emergency shall be
defined as the size described in R.S. 56:440. The daily take
and possession limit shall not apply to vessels harvesting
seed oysters from the reservation for bedding purposes.

b. Be limited to either harvesting oysters for direct sale
(sacking) or harvesting seed oysters for bedding purposes on
any one day and is specifically prohibited from doing both.

2. If any person on a vessel takes or attempts to take
oysters from the public oyster seed reservation described
above, all oysters contained on that vessel shall be deemed
to have been taken from said reservation.

3. Any oysters taken for direct sale (sacking) from the
public oyster seed reservation described above must be
contained within properly tagged sacks prior to departing the
public oyster seed reservation; and undersized oysters that
do not meet the requirements set forth in R.S. 56:433(A) and
non-living reef material shall be immediately replaced and
scattered broadcast upon the public oyster seed reservation
from which taken.

The Secretary of the Department of Wildlife and Fisheries
is authorized to take emergency action as necessary to close

2027

areas if oyster mortalities are occurring or to delay the
season or close areas where significant spat catch has
occurred with good probability of survival, or where it is
found that there are excessive amounts of non-living reef
material in seed oyster loads, or if oyster resources and/or
reefs are being adversely impacted, or if enforcement
problems are encountered.

The secretary is authorized to take emergency action to
reopen areas previously closed if the threat to the resource
has ended, or may open areas if substantial oyster resources
are located.

Notice of any opening, delaying or closing of a season
will be made by public notice at least 72 hours prior to such
action unless such closure is ordered by the Louisiana
Department of Health and Hospitals for public health
concerns.

Patrick C. Morrow

Chairman
08104040

DECLARATION OF EMERGENCY

Department of Wildlife and Fisheries
Wildlife and Fisheries Commission

Sharks and Sawfishes—Harvest Regulations
(LAC 76:VI1.357)

The shark fisheries in the Gulf of Mexico are
cooperatively managed by the Louisiana Department of
Wildlife and Fisheries (LDWF), the Wildlife and Fisheries
Commission (LWFC) and the National Marine Fisheries
Service (NMFS). Regulations promulgated by NMFS are
applicable in waters of the Exclusive Economic Zone (EEZ)
of the U.S., which in Louisiana is generally three miles
offshore.

Rules have been promulgated by NMFS, effective on July
24, 2008, to modify existing rules for harvest of species in
the Large Coastal Shark group in the Gulf of Mexico (NMFS
Shark FMP Amendment 2). NMFS typically requests
consistent regulations in order to enhance the effectiveness
and enforceability of regulations for EEZ waters.

In order to enact regulations in a timely manner so as to
have compatible regulations in place in Louisiana water to
coincide with the regulation set forth by NMFS, it is
necessary that emergency rules be enacted.

In accordance with the emergency provisions of R.S.
49:953(B), the Administrative Procedure Act, R.S. 49:967
which allows the Department of Wildlife and Fisheries and
the Wildlife and Fisheries Commission to use emergency
procedures to set finfish seasons and size limits and all rules
and regulations pursuant thereto, and R.S. 56:326.3 which
provides that the Wildlife and Fisheries Commission may set
possession limits, seasons, and daily take limits based upon
biological and technical data for saltwater finfish taken or
possessed in Louisiana waters, the Wildlife and Fisheries
Commission hereby declares:

The commercial fishery for Large Coastal Shark in
Louisiana state waters opened at 12:01 a.m., August 11,
2008. The pertinent parts of these rules were also effective
for the recreational fishery for Large Coastal Shark at 12:01
a.m., August 11, 2008. Those regulations, as published, did
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not clearly specify that commercial trip limits were intended
to be per vessel, per day. That clarification was established
by action of the Secretary of the Department of Wildlife and
Fisheries under the authority of R.S. 56:2(D)(2) on
September 11, 2008 after cancellation of the September
Commission meeting. The action of the secretary is effective
until seven days after the following commission meeting.
This Declaration of Emergency continues the action
established by the Secretary, and is effective immediately.

This Declaration of Emergency will become effective
12:01 a.m., October 3, 2008, and the Rles will supersede
those published in the September 20, 2008 Louisiana
Register.

Title 76
WILDLIFE AND FISHERIES
Part VII. Fish and Other Aquatic Life
Chapter 3. Saltwater Sport and Commercial Fishery
8357.  Sharks and Sawfishes—Harvest Regulations

A. The following rules and regulations are established
for the taking and possession of sharks (including sawfishes)
(Class Elasmobranchiomorphi: Orders Hexanchiformes,
Lamniformes, Squaliformes, and Rajiformes) from within or
without Louisiana waters. The provisions of this Section
shall not apply to shrimp or menhaden harvest, and nothing
contained herein is intended or shall be construed to repeal,
amend, or otherwise modify the provisions of law applicable
to shrimp or menhaden fishing, except for provisions:

1. outlawing finning of shark;

2. requiring a Commercial State Shark Permit for sale,
barter, trade, or exchange;

3. limiting sale, barter, trade, or exchange of sharks
during closed seasons;

4. limiting shark retained by non-permit holders to be
only as a mixed part of the total harvest, and only retained,
held, or sold, purchased, bartered, traded, or exchanged as
such; and

5. outlawing transfer of sharks between vessels at sea.

B. For management purposes, sharks are divided into the
following categories:

1. small coastal sharks—bonnethead shark, Atlantic
sharpnose shark, blacknose shark, finetooth shark;

2. large coastal sharks—great hammerhead, scalloped
hammerhead, smooth hammerhead, nurse shark, blacktip
shark, bull shark, lemon shark, sandbar shark, silky shark,
spinner shark, tiger shark;

3. pelagic sharks—porbeagle shark, shortfin mako,
blue shark, oceanic whitetip shark, thresher shark;

4. prohibited species—basking shark, white shark,
bigeye sand tiger, sand tiger, whale shark, smalltooth
sawfish, largetooth sawfish, Atlantic angel shark, Caribbean
sharpnose shark, smalltail shark, bignose shark, Caribbean
reef shark, dusky shark, Galapagos shark, narrowtooth shark,
night shark, bigeye sixgill shark, bigeye thresher shark,
longfin mako, sevengill shark, sixgill shark.

C. In addition to all other licenses and permits required
by law, a valid original Commercial State Shark Permit shall
be annually required for persons commercially taking shark
from Louisiana waters and for persons selling, exchanging,
or bartering sharks as required by law; the valid original
permit shall be in immediate possession of the permittee
while engaged in fishing for, possessing, selling, bartering,
trading, or exchanging shark.

Louisiana Register Vol. 34, No. 10 October 20, 2008

2028

D. No person shall purchase, sell, exchange, barter or
attempt to purchase, sell, exchange, or barter any sharks in
excess of any possession limit for which a state or federal
commercial permit was issued.

E.1. All persons who do not possess a Commercial State
Shark Permit issued by the Department of Wildlife and
Fisheries, and, if applicable, a Federal Commercial Directed
or Incidental Limited Shark Permit or Federal Shark
Research Permit issued by the National Marine Fisheries
Service, are limited to a recreational possession limit. All
persons who do not possess a Louisiana Commercial State
Shark Permit and, if applicable, a Federal Commercial
Directed or Incidental Limited Shark Permit or Federal
Shark Research Permit issued by the National Marine
Fisheries Service under the Federal Fishery Management
Plan for Atlantic Sharks, shall not sell, barter, trade,
exchange or attempt to sell, barter, trade or exchange any
sharks, or possess any sharks in excess of a recreational
possession limit. Sharks taken incidental to menhaden
fishing, that are retained on the vessel as part of the harvest,
may be retained and sold only as a mixed part of the total
harvest, and shall not be retained, held, or sold, purchased,
bartered, traded, or exchanged separately. Sharks retained as
a result of menhaden fishing shall not exceed legal bycatch
allowances for menhaden fishing as provided for in R.S.
56:324.

2. Legally licensed Louisiana wholesale/retail seafood
dealers, retail seafood dealers, restaurants, and retail grocers
are not required to hold a Commercial State Shark Permit in
order to purchase, possess, exchange, barter and sell any
quantities of sharks, so long as they maintain records as
required by R.S. 56:306.5 and R.S. 56:306.6.

F. Sharks taken under a recreational bag limit shall not
be sold, purchased, exchanged, traded, bartered, or
attempted to be sold, purchased, exchanged, traded, or
bartered. A person subject to a bag limit shall not possess at
any time, regardless of the number of trips or the duration of
a trip, any shark in excess of the recreational bag limits or
less than minimum size limits as follows.

1. All sharks taken under a recreational bag limit
within or without Louisiana waters must be at least 54
inches fork length, except that the minimum size limit does
not apply for Atlantic sharpnose or bonnethead sharks. No
sandbar or silky shark may be retained under a recreational
bag limit.

2. Owners/operators of vessels other than those taking
sharks in compliance with a state or federal commercial
permit are restricted to no more than one shark from either
the large coastal, small coastal or pelagic group per vessel
per trip within or without Louisiana waters, subject to the
size limits described in LAC 76:VIL.357.F.1, and, in
addition, no person shall possess more than one Atlantic
sharpnose shark and one bonnethead shark per person per
trip within or without Louisiana waters, regardless of the
length of a trip. No sandbar or silky shark may be retained
by persons fishing under these limits.

3. All owners/operators of vessels recreationally
fishing for and/or retaining regulated Atlantic Highly
Migratory Species (Atlantic tunas, sharks, swordfish and
billfish) in or from the EEZ must obtain and possess a
Federal Atlantic Highly Migratory Species Angling permit.



G. Those persons possessing a Federal Commercial
Directed or Incidental Limited Access Shark Permit or
Federal Shark Research Permit issued by the National
Marine Fisheries Service under the Federal Fishery
Management Plan for Atlantic Sharks are limited to daily
take, trip and possession limits as specified in that federal
permit. Regardless of where fishing, a person aboard a
vessel for which a Federal Shark Permit has been issued
shall not retain, possess, barter, trade, or exchange shark of
any species group for which the commercial quota has been
reached and the season closed in federal waters.

H. 1. A vessel that has been issued or possesses a
Federal Commercial Directed or Incidental Limited Access
Shark Permit or Federal Shark Research Permit issued by the
National Marine Fisheries Service under the Federal Fishery
Management Plan for Atlantic Sharks shall not possess on
any trip, or land from any trip, or sell, barter, trade, or
exchange large coastal species in excess of the designated
trip limits, as established under the Atlantic Highly
Migratory Species Plan and published in the Federal
Register, regardless of where taken. Vessels that have been
issued or that possess a Federal Commercial Directed or
Incidental Limited Access Shark Permit or Federal Shark
Research Permit may only possess or sell, barter, trade, or
exchange one limit per vessel per day, where that limit is
identified for that permit by NMFS. No person shall
purchase, barter, trade, or exchange shark in excess of the
designated trip limits or from any person who does not
possess a Commercial State Shark Permit or Federal
Commercial Directed or Incidental Limited Access Permit or
Federal Shark Research Permit, if applicable.

2. Persons possessing a Commercial State Shark
Permit but no Federal Shark Permit shall not possess on any
one day, or on any trip, or land from any trip, or sell, barter,
trade, or exchange in excess of 33 sharks per vessel from the
large coastal species group, taken from Louisiana state
waters. Persons possessing a Commercial State Shark Permit
shall not possess any sandbar sharks unless they also have in
their name and in possession a valid Federal Shark Research
Permit under 50CFR635.32(1).

3. Wholesale/retail seafood dealers who receive,
purchase, trade for, or barter for Atlantic sharks, taken from
the EEZ, from a fishing vessel must possess a valid Federal
Dealer Permit.

I. A person aboard a vessel for which a Federal
Commercial Directed or Incidental Limited Access Shark
Permit or Federal Shark Research Permit has been issued, or
persons aboard a vessel fishing for or possessing shark in the
EEZ shall comply with all applicable federal regulations.

J. Fins

1. The practice of "finning," that is, removing only the
fins and returning the remainder of the shark to the sea, is
prohibited within and without Louisiana waters.

2. All sharks possessed by a recreational fisherman
shall be maintained with head and fins intact and shall not be
skinned until set or put on shore.

3. Dealers purchasing sharks from state or federal
waters must report the landings by species, and must specify
the total shark fin numbers, values and weights separately
from the weights, values and numbers of the shark carcasses.
If a harvester retains the fins after offloading from the
fishing vessel, the harvester must also be licensed as a
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wholesale/retail dealer, and must complete and file a trip
ticket that includes the numbers and weights of fins retained
immediately after being offloaded from the fishing vessel.
Later transactions of fins must have documentation referring
to the original trip ticket number for those fins. Such
numbers and weights must be recorded on dealer records in
compliance with R.S. 56:306.5 and R.S. 56:306.6.

4. Shark fins shall not be possessed aboard a fishing
vessel unless naturally attached to the original shark carcass
by at least some portion of uncut skin.

5. All sharks possessed aboard a commercial fishing
vessel shall have fins including the tail intact and naturally
attached to the shark carcass by at least some portion of
uncut skin.

6. It is illegal to replace sharks that are onboard a
fishing vessel for retention with sharks of higher quality or
size that are caught later in a particular trip.

K. Prohibited Species

1. No person shall take, possess, purchase, sell, barter,
exchange or attempt to possess, purchase, sell, barter, or
exchange any of the following species or parts thereof:
basking shark-Cetorhinus maximus;
white shark-Carcharodon carcharias;
bigeye sand tiger-Odontaspis noronhai;
sand tiger-Odontaspis taurus;
whale shark-Rhincodon typus;
smalltooth sawfish-Pristis pectinata;
largetooth sawfish-Pristis pristis;

Atlantic angel shark-Squatina dumerili;
. Caribbean  sharpnose  shark-Rhizoprionodon
porosus;
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smalltail shark-Carcharhinus porosus;
bignose shark-Carcharhinus altimus;
Caribbean reef shark-Carcharhinus perezi;
dusky shark-Carcharhinus obscurus;
Galapagos shark-Carcharhinus galapagensis;
narrowtooth shark-Carcharhinus brachyurus;
night shark-Carcharhinus signatus;

bigeye sixgill shark-Hexanchus vitulus;
bigeye thresher shark-Alopias superciliosus;
longfin mako shark-Isurus paucus;

sevengill shark-Heptranchias perlo;

sixgill shark-Hexanchus griseus.

2. Notwithstanding other provisions of this Part, a
person may fish for, but not retain, white sharks
(Carcharodon carcharias) with rod and reel only under a
Catch and Release Program, provided the person releases
and returns such fish to the sea immediately with a minimum
of injury.

3. Notwithstanding other provisions of this Part,
smalltooth sawfish or largetooth sawfish may be possessed
as authorized by a special scientific and educational
collecting permit issued by the department under R.S.
56:318, including whatever conditions that the department
may deem necessary to ensure the maintenance and
protection of the species. Nothing herein shall prohibit the
possession of smalltooth sawfish or largetooth sawfish, or
parts thereof, that were possessed prior to the effective date
of this rule.

L. No person aboard any vessel shall transfer or cause
the transfer of sharks between vessels on state or federal
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waters. Standard menhaden harvesting activities do not
constitute transfer of sharks between vessels at sea.
M. Seasonal Closures

1. All Louisiana state waters out to the seaward
boundary of the Louisiana Territorial Sea shall be closed to
the recreational and commercial harvest of all sharks
between April 1 and June 30 of each year. A holder of a
Federal Commercial Directed or Incidental Limited Access
Shark Permit or Federal Shark Research Permit may legally
harvest sharks from federal waters beyond the Louisiana
Territorial Sea and bring those sharks into Louisiana waters
for sale within the provisions of that Federal Shark Permit.
Effective with this closure, no person shall commercially
harvest, purchase, barter, trade, sell or attempt to purchase,
barter, trade or sell sharks from the closed area. Effective
with the closure, no person shall retain or possess any sharks
in the closed area. Sharks taken incidental to shrimp or
menhaden fishing in the closed area, that are retained on the
vessel as part of the harvest, may be retained only as a mixed
part of the total harvest, and shall not be retained, held,
purchased, bartered, traded, exchanged, sold or attempted to
be purchased, bartered, traded, exchanged or sold.

2. The Secretary of the Department of Wildlife and
Fisheries is hereby authorized to close any recreational or
commercial fishery for sharks, within and without
Louisiana’s territorial waters, when the secretary is notified
by the National Marine Fisheries Service that the seasonal
quota for that species group and fishery has been met. The
closure order shall close the fishery until the date projected
for the reopening of that fishery in the adjacent federal
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waters. The secretary is also hereby authorized to modify
any such closure order to maintain consistency with re-
opening dates in the adjacent federal waters, should the
federal closure dates be modified.

N. The fishing year for shark shall begin on January 1,
1998 and every January 1 thereafter.

O. No person who, pursuant to state or federal law, is
subject to the jurisdiction of this state shall violate any
federal law, rule or regulation particularly those rules and
regulations enacted pursuant to the Magnuson-Stevens
Fishery Conservation Act and published in the Code of
Federal Regulations as amended Title 50 and 15, for sharks
and sawfishes while fishing in the EEZ, or possess,
purchase, sell, barter, trade, or exchange sharks and
sawfishes within or without the territorial boundaries of
Louisiana in violation of any state or federal law, rule or
regulation particularly those rules and regulations enacted
pursuant to the Magnuson-Stevens Fishery Conservation Act
and published in the Code of Federal Regulations as
amended Title 50 and 15 law.

AUTHORITY NOTE: Promulgated in accordance with R.S.
56:6(10), R.S. 56:326(E)(2), R.S. 56:326.1, R.S. 56:326.3, R.S.
56:320.2(C), and R.S. 325.2(A).

HISTORICAL NOTE: Promulgated by the Department of
Wildlife and Fisheries, Wildlife and Fisheries Commission, LR
25:543 (March 1999), amended LR 27:2267 (December 2001), LR
30:1507 (July 2004); LR 34:

Patrick C. Morrow

Chairman
0810#039



Rules

RULE

Board of Elementary and Secondary Education

Bulletin 111—The Louisiana School, District, and State
Accountability System—Inclusion of Alternate Assessment
Results (LAC 28:LXXXI11.3905)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education amended Bulletin 111—The Louisiana School,
District, and State Accountability System (LAC 28, Part
Number LXXXIII). Act 478 of the 1997 Regular Legislative
Session called for the development of an accountability
system for the purpose of implementing fundamental
changes in classroom teaching by helping schools and
communities focus on improved student achievement. The
state’s accountability system is an evolving system with
different components that are required to change in response
to state and federal laws and regulations. The amendments to
Bulletin 111 83905 will provide for an increase in index
points assigned to students who score Approaching Basic
and Basic on the LAA 2 test. The index points previously
assigned to those achievement levels were 50 and 100
respectively and now it is proposed that the index points
would change to 100 and 150 respectively.

Title 28
EDUCATION
Part LXXXIII. Bulletin 111—The Louisiana School,
District and State Accountability System
Chapter 39.  Inclusion of Students with Disabilities
83905. Inclusion of Alternate Assessment Results

A.-B.l. ..

C. LAA 2 shall first be administered in Spring 2006 to
students in grades 4, 8, 10, and 11. In Spring 2007, LAA 2
shall be given in grades 4-11.

1. Each LAA 2 exam will be assigned 1 of 4
performance  levels  (Basic,  Approaching  Basic,
Foundational, and Pre-Foundational) and each performance
level will be assigned points for use in assessment index
calculations as follows.

LAA 2 Performance Level Assessment Points
Basic 150
Approaching Basic 100
Foundational 50
Pre-Foundational 0

2. Students scoring Approaching Basic on a LAA 2
exam will be considered proficient in subgroup component
calculations.

D. ..

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:10.1.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 29:2754 (December
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2003), amended LR 30:767 (April 2004), LR 31:2763 (November
2005), LR 33:254 (February 2007), LR 34:2031 (October 2008).

Amy B. Westbrook, Ph.D.

Executive Director
0810#012

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—Carnegie Credit for Middle School
Students and Advanced Placement and Military Service
Credit (LAC 28:CXV.2321 and 2325)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education amended Bulletin 741—Louisiana Handbook for
School Administrators: §2321. Carnegie Credit for Middle
School Students and 82325. Advanced Placement and
Military Service Credit. The amendments will accomplish
the following:

o Revises the Carnegie Credit for middle school
students policy to allow students who are repeating
the eighth grade because they have scored
unsatisfactory on the mathematics and/or English
language arts components of LEAP to earn Carnegie
credit in elective courses.

e Adds a list of advanced placement courses which
can be taught in high schools to the Advanced
Placement policy in Bulletin 741.

Section 2321 was revised to give repeating eighth graders
more options and to prevent them from falling too far behind
their peers. The revision to 82325 was requested by
educators. The revisions provide schools and districts the
names of specific advanced placement courses that can be
taught in Louisiana.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 23.  Curriculum and Instruction
82321. Carnegie Credit for Middle School Students

A. Students in grades five through eight are eligible to
receive Carnegie credit for courses in the high school
program of studies in mathematics, science, social studies,
English, foreign language, keyboarding/keyboarding
applications, or computer/technology literacy.

B.-E. ...

F. Students who are repeating the eighth grade because
they have scored unsatisfactory on the mathematics and/or
English language arts components of LEAP shall not take or
receive Carnegie credit for any high school courses in a
content area in which they scored unsatisfactory on the
eighth grade LEAP.
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1. In addition to the courses in §2321(A), these
students may receive Carnegie credit in other elective
courses.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7; R.S. 17:24.4.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1293 (June 2005),
amended LR 33:430 (March 2007), LR 33:2601 (December 2007),
LR 34:609 (April 2008), LR 34:2031 (October 2008).

§2325. Advanced Placement and Military Service
Credit

A. High school credit shall be granted to a student
successfully completing an advanced placement course or a
course designated as advanced placement, regardless of his
test score on the examination provided by the College
Board.

1. Procedures established by the College Board must
be followed.

2. Courses listed in the program of studies may be
designated as advanced placement courses on the student's
transcript by following procedures established by the DOE.

a. The chart below lists the College Board AP
course titles and the corresponding Louisiana course titles to

be used for these AP courses.

College Board AP Course Title(s)

Louisiana Course Title

Art History

AP Art History

Biology Biology Il
Calculus AB Calculus
Calculus BC AP Calculus BC
Chemistry Chemistry Il

Computer Science A

AP Computer Science A

Computer Science AB

AP Computer Science AB

Economics: Macro

Economics

Economics: Micro

AP Economics: Micro

English Language and Composition

English Il

English Literature and Composition

English IV

Environmental Science

Environmental Science

European History

European History

French Language French IV
French Literature French V
German Language German IV

Government and Politics:
Comparative

AP Government and Politics:

Comparative

Government and Politics: United
States

AP Government and Politics:

United States

Human Geography

World Geography

Electricity and Magnetism

Latin Literature Latin V

Latin: Vergil Latin IV

Music Theory Music Theory |l
Physics B Physics

Physics C: AP Physics C:

Electricity and Magnetism

Physics C: Mechanics

AP Physics C: Mechanics

Psychology Psychology
Spanish Language Spanish IV
Spanish Literature Spanish V

Statistics

Probability and Statistics

Studio Art: 2-D Design

Art 1V

Studio Art: 3-D Design

AP Studio Art 3-D Design

Studio Art: Drawing

Art 111

U.S. History

American History

World History

World History

B. Two units of elective credit toward high school
graduation shall be awarded to any member of the United
States Armed Forces, their reserve components, the National
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Guard, or any honorably discharged veteran who has
completed his/her basic training, upon presentation of a
military record attesting to such completion.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:7.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1294 (June 2005),
amended LR 34:2032 (October 2008).

Amy B. Westbrook, Ph.D.

Executive Director
0810#013

RULE

Board of Elementary and Secondary Education

Bulletin 741—Louisiana Handbook for School
Administrators—PreGED/Skills Option Program
(LAC 28:CXV.2907)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education adopted revisions to Bulletin 741—Louisiana
Handbook for School Administrators: §2907. PreGED/SKills
Option Program. The Rule will add new policy to existing
policy for the PreGED/Skills Options program. The changes
will establish two pathways of study for the PreGED/Skills
Option Program: 1) A PreGED pathway for students reading
below the seventh grade level, who will be working toward a
locally developed skills certificate or industry-based skills
certificate; and 2) a GED pathway for students reading at or
above the seventh grade level and working toward
attainment of an Industry-based certification. The pathways
will include a  scripted curriculum, a job
shadowing/mentoring component, and the inclusion of
WorkKeys assessment for the GED pathway students. These
requested actions are the result of the review and analysis of
the PreGED/Skills Option Program and a report of the
PreGED/Skills Options Task Force charged to bring forth
recommendations to improve the program.

Title 28
EDUCATION
Part CXV. Bulletin 741—Louisiana Handbook for
School Administrators
Chapter 29.  Alternative Schools and Programs
§2907. PreGED/Skills Option Program

A. A school system shall implement the PreGED/SKills
Option Program and shall obtain approval from the DOE at
least 60 days prior to the establishment of the program.

NOTE: Refer to High Stakes Testing Policy in Bulletin

1566—Guidelines for Pupil Progression Plans.

B. A program application describing the PreGED/Skills
Option Program shall be submitted and shall address the
following program requirements.

1. Students who shall be 16 years of age or older or
who shall turn 16 years of age during the year they are to
enroll into the program and meet one or more of the
following criteria:

a. shall have failed LEAP 21 English language arts
and/or math eighth grade test for one or two years;

b. shall have failed English language arts, math,
science and/or social studies portion of the GEE 21,



c. shall have participated in alternate assessment;

d. shall have earned not more than 5 Carnegie units
by age 17, not more than 10 Carnegie units by age 18, or not
more than 15 Carnegie units by age 19;

e. students with Limited English Proficiency shall
be considered eligible for the PreGED/Skills Option
Program.

2. Enrollment is
parent/guardian consent.

3. Counseling is a
program.

4. The program shall have both a PreGED/academic
component and a skills/job training component. Traditional
Carnegie credit course work may be offered but is not
required. Districts are encouraged to work with local
postsecondary institutions, youth-serving entities, and/or
businesses in developing the skills component.

5. There shall be two pathways of study for the
PreGED/Skills Options Program to be optional for the 08-09
school year and required for the 09-10 school session and
beyond:

a. PreGED Pathway for students meeting the
following criteria:

i. reading below the seventh grade level; and
ii. working toward a locally developed skills
certificate or Industry-based skills certificate;

b. GED Pathway for students meeting the following
criteria:

i. reading at or above the seventh grade level;

voluntary  and requires

required component of the

and
ii. working toward attainment of an industry-
based certification.

6. The pathways shall include a scripted curriculum, a
job shadowing/job mentoring component, and the inclusion
of the WorkKeys assessment for the GED Pathway students.

7. The PreGED/Skills Options Program shall be
operated on a separate site from the regular high school
program. Exceptions will be considered based on space
availability, transportation or a unique issue.

8. Students who complete only the skills section will
be given a Certificate of Skills Completion.

9. Students will count in the October 1 MFP count.

10. Students will be included in School Accountability.

C. While enrolled, they shall be required to take the
ninth grade lowa Test or alternate assessment. All programs
will be considered Option 1 in accountability for alternative
education purposes, and the score for every alternative
education student at a given alternative school shall be
returned to ("sent back™) and included in the home-based

school's School Performance Score (SPS).
NOTE: Refer to the Guidelines and Application Packet
provided by the DOE for the requirements to establish a
PreGED/Skills Option Program.
AUTHORITY NOTE: Promulgated in accordance with R.S.
17:100.5.
HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 31:1308 (June 2005),
amended LR 34:2032 (October 2008).

Amy B. Westbrook, Ph.D.

Executive Director
0810#014
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RULE

Board of Elementary and Secondary Education

Bulletin 746—Louisiana Standards for State Certification of
School Personnel—Educational Technology Areas
(LAC 28:CXXX1.665)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education adopted revisions to Bulletin 746—Louisiana
Standards for State Certification of School Personnel: §665.
Educational Technology Areas. This revision will allow the
issuance of online instructor as an add-on endorsement to a
valid Louisiana teaching certificate. Access to online
learning opportunities for K-12 students and teachers has
grown rapidly across the nation in the past few years.
Research has shown that these types of learning
opportunities can play a significant role in adequately
preparing students and teachers for the skills necessary for
success in the twenty-first century. This certification area
will focus on ways to further support high school redesign
efforts, as well as to build the state's capacity for a pool of
qualified and skilled teachers for online learning courses.

Title 28
EDUCATION
Part CXXXI. Bulletin 746—Louisiana Standards for
State Certification of School Personnel

Chapter 6. Endorsements to Existing Certificates
Subchapter C. All Other Teaching Endorsement Areas
8665. Educational Technology Areas

A.-B.3.b. ..

C. Online Instruction

1. Eligibility requirements:

a. valid type B or level 2 Louisiana teaching
certificate (requires three years of teaching experience) or
equivalent out-of-state teaching certificate;

b. complete an online course or combination of
online courses focused on the following topics:

i. best practices in online course delivery;

ii. facilitation skills that foster reflective
discussions in an online learning environment;

iii. effective strategies for assessing learning in the
online environment;

iv. techniques for using online tools to address
student learning needs;

v. asynchronous discussion and online course-
authoring tools;

vi. ethical and legal issues related to the use of
online resources;

c. complete an online teaching intern experience (at
least one semester in length) or successfully serve as an
instructor/facilitator of an online course (at least six weeks in
length).

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.
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HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1820 (October 2006),
amended LR 34:2033 (October 2008).

Amy B. Westbrook, Ph.D.

Executive Director
0810#015

RULE

Board of Elementary and Secondary Education

Bulletin 746—Louisiana Standards for State Certification of
School Personnel—Minimum Requirements for Approved
General/Special Education Mild-Moderate Undergraduate

Program (LAC 28:CXXXI1.219, 221, and 223)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education adopted revisions to Bulletin 746—Louisiana
Standards for State Certification of School Personnel: §219.
Minimum Requirements for Approved General/Special
Education Mild-Moderate Undergraduate Program: An
Integrated to Merged Approach for Grades 1-5: Adopted
October 2004; Effective July 1, 2010; §221. Minimum
Requirements for Approved General/Special Education
Mild-Moderate Undergraduate Program: An Integrated to
Merged Approach for Grades 4-8: Adopted October 2004;
Effective July 1, 2010; and §223. Minimum Requirements
for Approved General/Special Education Mild-Moderate
Undergraduate Program: An Integrated to Merged Approach
for Grades 6-12: Adopted October 2004; Effective July 1,
2010. The revision of this policy will move regular and
mild/moderate programs from blended to integrated/merged
programs resulting in better prepared special education and
regular education teachers in grade level 1-12. The move
from blended to integrated/merged programs will result in
better prepared special education and regular education
teachers to meet the needs of all students and to support the
department's mission to improve student achievement for all
students, eliminate the achievement gap, and prepare more
effective citizens for a global market.

Title 28
EDUCATION
Part CXXXI. Bulletin 746—Louisiana Standards for

State Certification of School Personnel
Chapter 2. Louisiana Teacher Preparation Programs
Subchapter A. Traditional Teacher Preparation

Programs

Minimum Requirements for Approved
General/Special Education Mild-Moderate
Undergraduate Program: An Integrated to
Merged Approach® for Grades 1-5% Adopted
October 2004; Effective July 1, 2010.

A. Students who complete an approved blended
general/special education mild/moderate program for
elementary grade levels 1-5 are eligible for certification in
the areas of mild/moderate and elementary grades 1-5. The
program focus is on the areas of Reading/Language Arts and
Mathematics.

8219.
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1. General Education—54 semester hours.
Requirements provide the prospective elementary grades 1-5
teacher with basic essential knowledge and skills.

English 12 semester hours
Mathematics 12 semester hours
Sciences 15 semester hours
Social studies 12 semester hours
Arts 3 semester hours

2. Focus Area, Special Education—21 semester hours.

Special Education Focus Area
Special Education Content’ | 21semester hours

3. Knowledge of the Learner and the Learning
Environment, with Emphasis on the Elementary School
Student—15 semester hours.

a. Requirements provide the prospective elementary
grades 1-5 teacher with a fundamental understanding of the
learner and the teaching and learning process. Coursework
should address the needs of the regular and the exceptional
child:

i. child/adolescent development or psychology;
ii. educational psychology;
iii. the learner with special needs;
iv. classroom organization and management;
v. multicultural education.

4. Methodology and Teaching—33 semester hours

a. Requirements provide the prospective elementary
grades 1-5 teacher with fundamental pedagogical skills.

Reading and Literacy 12 semester hours
Content/Methodology
Teaching Methodology and Strategies
(science and social studies must be

addressed)

Math Content/Methodology

Student teaching’

Flexible hours for the university's use

Total required hours in the program®

6 semester hours

6 semester hours

9 semester hours

3 semester hours
126 semester hours

INOTE: Linda P. Blanton, Marleen Pugach, "Collaborative
Programs in General and Special Teacher Education: An
Action Guide for Higher Education and State Policymakers,"
pp. 11-24

’NOTE: Students who do not possess basic technology skills
should provide coursework or opportunities to develop those
skill early in their program.

SNOTE: Council for Exceptional Children (CEC)
performance-based standards for accreditation and licensure
must be met.

*NOTE: (50 percent of the student teaching must include
working with and actual teaching of students with
disabilities)
®NOTE: In addition to the student teaching experience,
students should be provided actual teaching experiences (in
addition to observations) in classroom settings during the
sophomore, junior, and senior years within schools with
varied socioeconomic and cultural characteristics. It is
recommended that pre-service teachers be provided a
minimum of 180 hours of direct teaching experience in field-
based settings prior to student teaching.
AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.



HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1787 (October 2006),
amended LR 33:433 (March 2007), LR 34:2034 (October 2008).
§221. Minimum Requirements for Approved

General/Special Education Mild-Moderate
Undergraduate Program: An Integrated to
Merged Approach® for Grades 4-8%: Adopted
October 2004; Effective July 1, 2010.

A. Students who complete an approved blended
general/special education mild/moderate program for middle
grades 4-8 are eligible for certification in the areas of
mild/moderate and the selected middle grades 4-8 content
area. The program focus is on special education and one
middle school content area.

1. General Education—54 semester hours.
Requirements provide the prospective middle grades 4-8
teacher with basic essential knowledge and skills.

English 12 semester hours
Mathematics 12 semester hours
Sciences 15 semester hours
Social studies 12 semester hours
Arts 3 semester hours

2. Focus Area, Special Education and One Middle
School Content Focus Area—42 semester hours (combined
general education and focus area content semester hours
should equal 19).

Middle School Content Area

(English, mathematics, science, or social studies)
NOTE: General Education coursework may be
used to create the 21 semester hours.

Special Education Content®

21 semester hours

21 semester hours

3. Knowledge of the Learner and the Learning
Environment, with the Emphasis on the Middle School
Student—15 semester hours.

a. Requirements provide the prospective middle
grades 4-8 teacher with a fundamental understanding of the
learner and the teaching/learning process. Coursework
should address the needs of the regular and the exceptional
child:

i. child/adolescent development or psychology;
ii. educational psychology;
iii. the learner with special needs;
iv. classroom organization and management;
v. multicultural education.

4. Methodology and Teaching—21 semester hours.
These requirements provide the prospective middle grades
4-8 teacher with fundamental pedagogical skills.

Reading and Literacy
Content/Methodology

Teaching Methodology and Strategies

Student teaching*

Flexible hours for the university's use

Total required hours in the program

6 semester hours

6 semester hours
9 semester hours
3-6 semester hours
123 semester hours

INOTE: Linda P. Blanton, Marleen Pugach, "Collaborative
Programs in General and Special Teacher Education: An
Action Guide for Higher Education and State Policymakers,"
pp. 11-24

2NOTE: Students who do not possess basic technology skills
should provide coursework or opportunities to develop those
skill early in their program.
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SNOTE: Council for Exceptional Children (CEC)
performance-based standards for accreditation and licensure
must be met.

*NOTE: (50 percent of the student teaching must include
working with and actual teaching of students with
disabilities)

°NOTE: In addition to the student teaching experience,
students should be provided actual teaching experiences (in
addition to observations) in classroom settings during the
sophomore, junior, and senior years within schools with
varied socioeconomic and cultural characteristics. It is
recommended that pre-service teachers be provided a
minimum of 180 hours of direct teaching experience in field-
based settings prior to student teaching.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1788 (October 2006),
amended LR 33:433 (March 2007), LR 34:2035 (October 2008).
§223. Minimum Requirements for Approved

General/Special Education Mild-Moderate
Undergraduate Program: An Integrated to
Merged Approach® for Grades 6-12°: Adopted
October 2004; Effective July 1, 2010.

A. Students who complete an approved blended
general/special education mild/moderate program for
secondary grade levels 6-12 are eligible for certification in
the areas of mild/moderate and in the selected secondary
grades 6-12 content area. The program focus is on special
education and one high school content area.

1. General Education—30 semester hours. These
requirements provide the prospective secondary grades 6-12
teacher with basic essential knowledge and skills.

English 6 semester hours
Mathematics 6 semester hours
Sciences 9 semester hours
Social studies 6 semester hours
Arts 3 semester hours

2. Focus Area, Special Education and One High
School Content Focus Area—51 semester hours (combined
general education and focus area content semester hours
should equal 31).

Secondary School Content Area 30 semester hours
NOTE: General Education coursework
may be used to create the 30 semester
hours.

Special Education Focus Area

21 semester hours

3. Knowledge of the Learner and the Learning
Environment—15 semester hour.

a. These requirements provide the prospective
secondary grades 6-12 teacher with a fundamental
understanding of the learner and the teaching/learning
process. Coursework should address the needs of the regular
and the exceptional child:

i. child/adolescent development or psychology;

ii. educational psychology;

iii. the learner with special needs;

iv. classroom organization and management;

v. multicultural education.

4. Methodology and Teaching—21 semester hours.

These requirements provide the prospective secondary
grades 6-12 teacher with fundamental pedagogical skills.

Louisiana Register Vol. 34, No. 10 October 20, 2008



6 semester hours

6 semester hours

9 semester hours
6-9 semester hours
123 semester hours

Reading and Literacy Content/Methodology
Teaching Methodology and Strategies
Student teaching®

Flexible hours for the university's use

Total required hours in the program

INOTE: Linda P. Blanton, Marleen Pugach, "Collaborative
Programs in General and Special Teacher Education: An
Action Guide for Higher Education and State Policymakers,"
pp. 11-24

2NOTE: Students who do not possess basic technology skills
should provide coursework or opportunities to develop those
skill early in their program.

®NOTE: Council for Exceptional Children (CEC)
performance-based standards for accreditation and licensure
must be met.

‘NOTE: (50 percent of the student teaching must include
working with and actual teaching of students with
disabilities)

*NOTE: In addition to the student teaching experience,
students should be provided actual teaching experiences (in
addition to observations) in classroom settings during the
sophomore, junior, and senior years within schools with
varied socioeconomic and cultural characteristics. It is
recommended that pre-service teachers be provided a
minimum of 180 hours of direct teaching experience in field-
based settings prior to student teaching.

AUTHORITY NOTE: Promulgated in accordance with R.S.
17:6 (A)(10), (11), (15); R.S. 17:7(6); R.S. 17:10; R.S. 17:22(6);
R.S. 17:391.1-391.10; R.S. 17:411.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 32:1788 (October 2006),
amended LR 33:433 (March 2007), LR 34:2035 (October 2008).

Amy B. Westbrook, Ph.D.

Executive Director
08104016

RULE

Board of Elementary and Secondary Education

Bulletin 1706—Regulations for Implementation of the
Children with Exceptionalities Act
(LAC 28:XLIII.Chapters 1-10)

In accordance with R.S. 49:950 et seq., the Administrative
Procedure Act, the Board of Elementary and Secondary
Education has amended Bulletin 1706—Regulations for
Implementation of the Children with Exceptionalities Act
(R.S. 17:1941 et seq.): Subpart A. Regulations for Students
with Disabilities. The proposed Rule formally realigns the
state special education regulations to conform to the
reauthorization of IDEA (Individuals with Disabilities
Education Act) and provides Louisiana educators and
education administrators with current policies and
procedures related to the provision of special education
services for students with disabilities. Technical changes
were made to comply with the 2004 reauthorization of the
IDEA (Individuals with Disabilities Education Act).
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Title 28
EDUCATION
Part XLII1. Bulletin 1706—Regulations for
Implementation of the Children with
Exceptionalities Act

Subpart A. Regulations for Students with Disabilities
Chapter 1. State Eligibility
Subchapter A. FAPE Requirements
§101. Free Appropriate Public Education (FAPE)

A. General. A free appropriate public education shall be
available to all students residing in the state between the
ages of 3 and 21, inclusive, including students with
disabilities who have been suspended or expelled from
school as provided for in §530.D.

1. The Louisiana State Board of Elementary and
Secondary Education (the state board) shall be responsible
for the assurance of a free appropriate public education to all
students residing in the state; and shall be directly
responsible for the provision of a free appropriate public
education to students who are within the jurisdiction of the
Special School District, the Recovery School District, or in a
BESE Special School (Louisiana School for Visually
Impaired, Louisiana School for the Deaf, or Louisiana
Special Education Center).

B. FAPE for Children Beginning at Age Three

1. The state board shall ensure that:

a. the obligation to make FAPE available to each
eligible student residing in the state begins no later than the
child's third birthday; and

b. an IEP is in effect for the student by that date, in
accordance with §323.B.

2. if a student's third birthday occurs during the
summer, the student's IEP Team shall determine the date
when services under the IEP will begin.

C. Students Advancing from Grade to Grade

1. The state shall ensure that FAPE is available to any
individual student with a disability who needs special
education and related services, even though the student has
not failed or been retained in a course or grade, and is
advancing from grade to grade.

2. The determination that a student described in
Subsection A of this Section is eligible under these
regulations shall be made on an individual basis by the
group responsible within the student’s LEA for making
eligibility determinations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2036 (October 2008).
§102. Limitation-Exception to FAPE for Certain Ages

A. General. The obligation to make FAPE available to all
students with disabilities does not apply with respect to the
following.

1. Students aged 18 through 21 who, in the last

educational placement prior to their incarceration in an adult
correctional facility:



a. were not actually identified as being a student
with a disability as defined in §905; and

b. did not have an IEP under Part B of the IDEA:

i. the exception in Subparagraph A.l.a of this
Section does not apply to students with disabilities, aged
18-21, who:

(@). had been identified as a student with a
disability as defined in 8905 and had received services in
accordance with an IEP, but who left school prior to their
incarceration; or

(b). did not have an IEP in their last educational
setting, but who had actually been identified as a student
with a disability as defined in §905;

2.a. students with disabilities who have graduated
from high school with a regular high school diploma:

b. the exception in Paragraph A.2 of this Section
does not apply to students who have graduated from high
school but have not been awarded a regular high school
diploma;

c. graduation from high school with a regular high
school diploma constitutes a change in placement, requiring
written prior notice in accordance with §504;

d. as used in Subparagraphs A.2.a through A.2.c of
this Section, the term regular high school diploma does not
include an alternative degree that is not fully aligned with
the state's academic standards, such as a certificate or a
general educational development credential (GED).

B. Documents Relating To Exceptions. The LDE shall
assure that the information it has provided to the secretary
regarding the exceptions in Subsection A of this Section, as
required by 8701 (for purposes of making grants to states
under these regulations), is current and accurate.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2036 (October 2008).
Subchapter B. Other FAPE Requirements
8103. FAPE—Methods and Payments

A. The state of Louisiana may use whatever state, local,
federal, and private sources of support are available in the
state to meet the requirements of these regulations. If it is
necessary to place a student with a disability in a residential
facility, for example, the state could use joint agreements
between the agencies involved for sharing the cost of that
placement.

B. Nothing in these regulations relieves an insurer or
similar third party from an otherwise valid obligation to
provide or to pay for services provided to a student with a
disability.

C. Consistent with 8323.C, the LDE ensures that there is
no delay in implementing a student's IEP, including any case
in which the payment source for providing or paying for
special education and related services to the student is being
determined.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2037 (October 2008).
8104. Residential Placement

A. If placement in a public or private residential program
is necessary to provide special education and related services
to a student with a disability, the program, including non-
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medical care and room and board, shall be at no cost to the
parents of the student.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2037 (October 2008).
§105.  Assistive Technology

A. Each public agency shall ensure that assistive
technology devices or assistive technology services, or both,
as those terms are defined in 8905, are made available to a
student with a disability if required as a part of the student's:

1. special education under §905;
2. related services under §905; or
3. supplementary aids under 88905 and 114.A.2.b.

B. On a case-by-case basis, the use of school-purchased
assistive technology devices in a student's home or in other
settings is required if the student's IEP team determines that
the student needs access to those devices in order to receive
FAPE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2037 (October 2008).
8106. Extended School Year Services
A. General

1. Each public agency shall ensure that extended
school year (ESY) services are available as necessary to
provide FAPE, consistent with Paragraph A.2 of this Section;

2. extended school year services shall be provided
only if a student's IEP Team determines, on an individual
basis, in accordance with 88320 through 324, that the
services are necessary for the provision of FAPE to the
student;

3. in implementing the requirements of this Section, a
public agency may not:

a. limit ESY services to particular categories of
disability; or
b. unilaterally limit the type, amount, or duration of

those services; and

4. the IEP Team shall make its determination in
accordance with the LDE's extended school year services
eligibility criteria found in Bulletin 1530—Louisiana's IEP
Handbook.

B. Definition. As used in this Section, the term extended
school year (ESY) service—special education and related
services that:

1. are provided to a student with a disability:
a. beyond the normal school year of the public
agency;
b. inaccordance with the student's IEP;
c. atno cost to the parents of the student; and
2. meet the standards of the LDE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2037 (October 2008).
§107. Nonacademic Services
A. The LDE shall ensure the following.

1. Each public agency shall take steps, including the
provision of supplementary aids and services determined
appropriate and necessary by the student's IEP Team, to
provide nonacademic and extracurricular services and
activities in the manner necessary to afford students with
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disabilities an equal opportunity for participation in those
services and activities.

B. Nonacademic and extracurricular services and
activities may include counseling services, athletics,
transportation, health services, recreational activities, special
interest groups or clubs sponsored by the public agency,
referrals to agencies that provide assistance to individuals
with disabilities, and employment of students, including both
employment by the public agency and assistance in making
outside employment available.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2037 (October 2008).
§108. Physical Education

A. The LDE shall ensure that public agencies in the state
make available.

1. General. Physical education services, specially
designed if necessary, to every student with a disability
receiving FAPE, unless the public agency enrolls students
without disabilities and does not provide physical education
to students without disabilities in the same grades.

B. Regular Physical Education. Each student with a
disability shall be afforded the opportunity to participate in
the regular physical education program available to non-
disabled students unless:

1. the student is enrolled full time in a separate
facility; or

2. the student needs specially designed physical
education, as prescribed in the student's IEP.

C. Special Physical Education. If specially designed
physical education is prescribed in the student's IEP, the
public agency responsible for the education of that student
shall provide the services directly or make arrangements for
those services to be provided through other public or private
programs.

D. Education in Separate Facilities. The public agency
responsible for the education of a student with a disability
who is enrolled in a separate facility shall ensure that the
student receives appropriate physical education services in
compliance with this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2038 (October 2008).
8109. Full Educational Opportunity Goal (FEOG)

A. The LDE shall have in effect policies and procedures
to demonstrate that the LDE has established a goal of
providing a full educational opportunity to all students with
disabilities, aged birth through 21, and a detailed timetable
for accomplishing that goal.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2038 (October 2008).
8110. Program Options

A. The LDE shall ensure that each public agency takes
steps to ensure that the students with disabilities residing in
the area served by the public agency have available to them
the variety of educational programs and services available to
non-disabled students, including but not limited to art,
music, industrial arts, consumer and homemaking education,
and vocational education.
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AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2038 (October 2008).
§111.  Child Find

A. General

1. The LDE shall ensure that:

a. all students with disabilities residing in the state,
including students with disabilities who are homeless
children or who are wards of the state, and students with
disabilities attending private schools, regardless of the
severity of their disability, and who are in need of special
education and related services, are identified, located, and
evaluated; and

b. a practical method is developed and implemented
to determine which students are currently receiving needed
special education and related services.

2. Each public agency, in accordance with the
requirements of these regulations, shall document that on-
going identification activities are conducted to identify,
locate, and evaluate each student who is suspected of having
a disability, in need of special education and related services,
and meets the criteria listed below:

a. isenrolled in an educational program operated by
or under the jurisdiction of a public agency;

b. isenrolled in a private school program within the
geographical jurisdiction of a public agency;

c. isenrolled in a public or private preschool or day
care program; or

d. is not enrolled in a school, except for students
who have graduated with a regular high school diploma.

B. Use of Term Developmental Delay. The following
provisions apply with respect to implementing the Child
Find requirements of this Section:

1. the LDE has defined the term developmental delay
in the definition of student with a disability in 8905 of this
Part and determined that it applies to students aged three
through eight.

2. an LEA is not required to adopt and use the term
developmental delay for any students within its jurisdiction;

3. if an LEA uses the term developmental delay for
students described in Paragraph B of the definition of
student with a disability as defined in §905, the LEA shall
conform to both the definition and to the age range therein.

C. Other Students in Child Find. Child Find also shall
include:

1. students who are suspected of being students with a
disability under §905 and in need of special education, even
though they are advancing from grade to grade; and

2. highly mobile students, including migrant students.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2038 (October 2008).
§112. Individualized Education Programs (IEP)

A. The LDE shall ensure that an IEP, that meets the
requirements of Section 636(d) of the IDEA, is developed,
reviewed, and revised for each student with a disability in
accordance with §§320 through 324, except as provided in
§301B.3.h.

AUTHORITY NOTE: Promulgated in
R.S.17:1941 et seq.

accordance  with



HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2038 (October 2008).
8113. Routine Checking of Hearing Aids and External

Components of Surgically Implanted Medical
Devices

A. Hearing Aids. Each public agency shall ensure that
hearing aids worn in school by students with hearing
impairments, including deafness, are functioning properly.

B. External components of surgically implanted medical
devices.

1. Subject to Paragraph B.2 of this Section, each
public agency shall ensure that the external components of
surgically implanted medical devices are functioning
properly.

2. For a student with a surgically implanted medical
device who is receiving special education and related
services under these regulations, a public agency is not
responsible for the post-surgical maintenance, programming,
or replacement of the medical device that has been surgically
implanted (or of an external component of the surgically
implanted medical device).

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2039 (October 2008).
Subchapter C. Least Restrictive Environment (LRE)
8114. LRE Requirements
A. General

1. Except as provided in §324.D.2 (regarding students
with disabilities in adult prisons), the LDE adopts the
policies and procedures in this Section and in §8115 through
120 to ensure that public agencies in the state meet the
federal LRE requirements of this Section and 88115 through
120.

2. Each public agency shall ensure that:

a. tothe maximum extent appropriate, students with
disabilities, including students in public or private
institutions or other care facilities, are educated with
students who are nondisabled; and

b. special classes, separate schooling, or other
removal of students with disabilities from the regular
educational environment occurs only if the nature or severity
of the disability is such that education in regular classes with
the use of supplementary aids and services cannot be
achieved satisfactorily.

B. Additional Requirement—State Funding Mechanism
1. General

a. The state funding mechanism shall not result in
placements that violate the requirements of Subsection A of
this Section; and

b. the state shall not use a funding mechanism by
which it distributes funds on the basis of the type of setting
in which a student is served that will result in the failure to
provide a student with a disability FAPE according to the
unigue needs of the student, as described in the student's IEP.

2. Assurance. The state has policies and procedures to
ensure compliance with Paragraph B.1 of this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2039 (October 2008).
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§115.  Continuum of Alternative Placements

A. Each public agency shall ensure that a continuum of
alternative educational placements is available to meet the
need of students with disabilities for special education and
related services.

B The continuum required in Subsection A of this
Section shall:

1. include the alternative placements listed in the
definition of special education under 8905 (instruction in
regular classes, special classes, special schools, home
instruction, instruction in hospitals, and institution); and

2. make provision for supplementary services (such as
resource room or itinerant instruction) to be provided in
conjunction with regular class placement.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2039 (October 2008).
§116. Placements

A. In determining the educational placement of a student
with a disability, including a preschool student with a
disability, each public agency shall ensure that:

1. the placement decision:

a. is made by a group of persons including the
parents and other persons knowledgeable about the student,
the meaning of the evaluation data, and the placement
options; and

b. is made in conformity with the LRE provisions of
this Section, including §8114 through 118;

2. the student's placement:

a. isdetermined at least annually;

b. s based on the student's IEP; and

c. isas close as possible to the student's home;

3. unless the IEP of a student with a disability requires
some other arrangement, the student is educated in the
school that he or she would attend if non-disabled;

4. in selecting the LRE, consideration is given to any
potential harmful effect on the student or on the quality of
services that he or she needs; and

5. a student with a disability is not removed from
education in age-appropriate regular classrooms solely
because of needed modifications in the general education
curriculum;

6. for students with a hearing or visual impairment,
parents shall be informed of all placement options, including
the Louisiana School for the Deaf and the Louisiana School
for the Visually Impaired, that will appropriately meet the
students' unique educational needs;

7. each completed IEP shall document the placement
requirements described in Bulletin 1530—Louisiana's IEP
Handbook.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2039 (October 2008).
8117. Nonacademic Settings

A. In providing or arranging for the provision of
nonacademic and extracurricular services and activities
including meals and recess periods and the services and
activities set forth in 8107, each public agency shall ensure
that each student with a disability participates with non-
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disabled students in the extracurricular services and
activities to the maximum extent appropriate to the needs of
that student. The public agency shall ensure that each student
with a disability has the supplementary aids and services
determined by the student's IEP Team to be appropriate and
necessary for the student to participate in nonacademic
settings.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2039 (October 2008).
8118.  Students in Public or Private Institutions

A. Except as provided in 8149.D (regarding agency
responsibility for general supervision for some individuals in
adult prisons), the LDE shall ensure that §114 is effectively
implemented, including, if necessary, making arrangements
with public and private institutions (such as a memorandum
of agreement or special implementation procedures).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
8119. Technical Assistance and Training Activities
A. The LDE shall carry out activities to ensure that

teachers and administrators in all public agencies:

1. are fully informed about their responsibilities for
implementing 8114; and

2. are provided with technical assistance and training
necessary to assist them in this effort.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
8120. Monitoring Activities
A. The LDE shall carry out activities to ensure that §114
is implemented by each public agency.
B. If there is evidence that a public agency makes
placements that are inconsistent with §114, the LDE shall:
1. review the public agency’s justification for its
actions; and
2. assist in planning and implementing any necessary
corrective action.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
Subchapter D. Additional Eligibility Requirements
8121. Procedural Safeguards

A. General. The LDE shall have procedural safeguards in
effect to ensure that each public agency in the state meets the
requirements of §§500 through 536.

B. Procedural Safeguards Identified. Students with
disabilities and their parents shall be afforded the procedural
safeguards identified in Subsection A of this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
§122. Evaluation

A. Students with disabilities shall be evaluated in
accordance with 88301 through 308 of these regulations.

Louisiana Register Vol. 34, No. 10 October 20, 2008

2040

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
§123. Confidentiality of Personally Identifiable
Information
A. The LDE shall have policies and procedures in effect
to ensure that public agencies in the state comply with §8611
through 626 related to protecting the confidentiality of any

personally identifiable information collected, used, or
maintained under part B of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
§124. Transition of Children from the Part C Program
to Preschool Programs
A. The state shall have in effect policies and procedures
to ensure that:

1. children participating in early intervention
programs assisted under Part C of the IDEA, and who will
participate in preschool programs assisted under Part B of
the IDEA, experience a smooth and effective transition to
those preschool programs in a manner consistent with
Section 637(a)(9) of the IDEA,

2. by the third birthday of a child described in
Paragraph 1 of this Section, an IEP has been developed and
is being implemented for the child consistent with §101.B;
and

3. each affected LEA will participate in transition
planning conferences arranged by the designated lead
agency under Section 635(a)(10) of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
88125-128. Reserved.
Subchapter E. Students in Private Schools
§129. State Responsibility regarding Students in
Private Schools

A. The state shall have in effect policies and procedures
that ensure that LEAs, and, if applicable, the LDE, meet the
private school requirements in §8130 through 148.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).
Subchapter F. Students with Disabilities Enrolled by
their Parents in Private Schools

Definition of Parentally-Placed Private School
Students with Disabilities

A. Parentally-Placed Private School Students with
Disabilities—students with disabilities enrolled by their
parents in private, including religious, schools or facilities
that meet the definition of elementary or secondary school as
defined in 8905, other than students with disabilities covered
under §§145 through 147.

§130.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2040 (October 2008).



8131. Child Find for Parentally-Placed Private School
Students with Disabilities

A. Each LEA shall locate, identify, and evaluate all
students with disabilities who are enrolled by their parents in
private, including religious, elementary and secondary
schools, located in the school district served by the LEA, in
accordance with Subsections B through E of this Section and
§8112 and 202.

B. Child Find Design. The Child Find process shall be
designed to ensure:

1. the equitable participation of parentally-placed
private school students; and
2. an accurate count of those students.

C. Activities. In carrying out the requirements of this
Section, the LEA shall undertake activities similar to the
activities undertaken for the agency’s public school students.

D. Cost. The cost of carrying out the Child Find
requirements in this Section, including individual
evaluations, may not be considered in determining if an LEA
has met its obligation under §133.

E. Completion Period. The Child Find process shall be
completed in a time period comparable to that for students
attending public schools in the LEA consistent with §302.

F. Out-of-State Students. Each LEA in which private,
including religious, elementary schools and secondary
schools are located shall, in carrying out the child find
requirements in this section, include parentally-placed
private school students who reside in a state other than the
state in which the private schools that they attend are
located.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2041 (October 2008).

8132.  Provision of Services for Parentally-Placed
Private School Students with Disabilities-Basic
Requirements

A. General. To the extent consistent with the number and
location of students with disabilities who are enrolled by
their parents in private, including religious, elementary and
secondary schools located in the school district served by the
LEA, provision is made for the participation of those
students in the program assisted or carried out under part B
of the IDEA by providing them with special education and
related services, including direct services determined in
accordance with 8137 unless the secretary has arranged for
services to those students under the by-pass provision in 34
CFR §8300.190 through 300.198.

B. Services Plan for Parentally-Placed Private School
Students with Disabilities. In accordance with Subsection A
of this Section and 88137 through 139, a services plan shall
be developed and implemented for each private school
student with a disability who has been designated by the
LEA in which the private school is located to receive special
education and related services under these regulations.

C. Recordkeeping. Each LEA shall maintain in its
records and provide to the LDE, the following information
related to parentally-placed private school students covered
under §8130 through 144:

1. the number of students evaluated;
2. the number of students determined to be students
with disabilities; and
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3. the number of students served.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2041 (October 2008).
§133. Expenditures

A. Formula. To meet the requirement of 8132.A, each
LEA shall spend the following on providing special
education and related services (including direct services) to
parentally-placed private school students with disabilities.

1. For students aged 3 through 21, an amount that is
the same proportion of the LEA's total subgrant under
Section 611(f) of the IDEA as the number of private school
students with disabilities aged 3 through 21 who are enrolled
by their parents in private, including religious, elementary
schools and secondary schools located in the school district
served by the LEA, is to the total number of students with
disabilities in its jurisdiction aged 3 through 21.

2.a. For students aged three through five, an amount
that is the same proportion of the LEA's total subgrant under
Section 619(g) of the IDEA as the number of parentally-
placed private school students with disabilities aged three
through five who are enrolled by their parents in private,
including religious, elementary schools and secondary
schools located in the school district served by the LEA is to
the total number of students with disabilities in its
jurisdiction aged three through five.

b. As described in Subparagraph A.2.a of this
Section, students with disabilities aged three through five are
considered to be parentally-placed private school students
with disabilities enrolled by their parents in private,
including religious, elementary schools, if they are enrolled
in a private school that meets the definition of elementary
school in §905.

3. If an LEA has not expended for equitable services
all of the funds described in Paragraphs A.1 and A.2 of this
Section by the end of the fiscal year for which Congress
appropriated the funds, the LEA shall obligate the remaining
funds for special education and related services (including
direct services) to parentally-placed private school students
with disabilities during a carry-over period of one additional
year.

B. Calculating Proportionate Amount. In calculating the
proportionate amount of federal funds to be provided for
parentally-placed private school students with disabilities,
the LEA, after timely and meaningful consultation with
representatives of private schools under §134, shall conduct
a thorough and complete Child Find process to determine the
number of parentally-placed private school students with
disabilities attending private schools located in the LEA.
(See Appendix B of the IDEA Part B Regulations for an
example of how proportionate share is calculated.)

C. Annual Count of the Number of Parentally-Placed
Private School Students with Disabilities

1. Each LEASshall:

a. after timely meaningful consultation with
representatives of parentally-placed private school students
with disabilities (consistent with §134), determine the
number of parentally-placed private school students with
disabilities attending private schools located in the LEA; and

b. ensure that the count is conducted on any date
between October 1 and December 1, inclusive, of each year.
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2. The count shall be used to determine the amount
that the LEA shall spend on providing special education and
related services to parentally-placed private school students
with disabilities in the next subsequent fiscal year.

D. Supplement, Not Supplant. State and local funds may
supplement and in no case supplant the proportionate
amount of federal funds required to be expended for
parentally-placed private school students with disabilities
under these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2041 (October 2008).
§134. Consultation

A. To ensure timely and meaningful consultation, an
LEA, or, if appropriate, the LDE, shall consult with private
school representatives and representatives of parents of
parentally-placed private school students with disabilities
during the design and development of special education and
related services for the students regarding the following.

1. Child Find. The Child Find process, including:

a. how parentally-placed private school students
suspected of having a disability can participate equitably;
and

b. how parents, teachers, and private school
officials will be informed of the process.

2. Proportionate Share of Funds. The determination of
the proportionate share of federal funds available to serve
parentally-placed private school students with disabilities
under 8§133.B, including the determination of how the
proportionate share of those funds was calculated.

3. Consultation Process. The consultation process
among the LEA, private school officials, and representatives
of parents of parentally-placed private school students with
disabilities, including how the process will operate
throughout the school year to ensure that parentally-placed
students with disabilities identified through the child find
process can meaningfully participate in special education
and related services.

4. Provision of Special Education and Related
Services. How, where, and by whom special education and
related services will be provided for parentally-placed
private school students with disabilities, including a
discussion of:

a. the types of services, including direct services
and alternate service delivery mechanisms; and

b. how special education and related services will
be apportioned if funds are insufficient to serve all
parentally-placed private school students; and

c. how and when those decisions will be made.

5. Written Explanation by LEA Regarding Services.
How, if the LEA disagrees with the views of the private
school officials on the provision of services or the type of
services (whether provided directly or through a contract),
the LEA will provide to the private school officials a written
explanation of the reasons why the LEA chose not to provide
services directly or through a contract.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2042 (October 2008).
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§135.  Written Affirmation

A. When timely and meaningful consultation, as required
by 8134, has occurred, the LEA shall obtain a written
affirmation signed by the representatives of participating
private schools.

B. If the representatives do not provide the affirmation
within a reasonable period of time, the LEA shall forward
the documentation of the consultation process to the LDE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2042 (October 2008).
§136. Compliance

A. General. A private school official has the right to
submit a complaint to the LDE that the LEA:

1. did not engage in consultation that was meaningful
and timely; or

2. did not give due consideration to the views of the
private school officials.

B. Procedure:

1. if the private school official wishes to submit a
complaint, the official shall provide to the LDE the basis of
the noncompliance by the LEA with the applicable private
school provisions in these regulations; and

2. the LEA shall forward
documentation to the LDE;

3.a. if the private school official is dissatisfied with the
decision of the LDE, the official may submit a complaint to
the secretary by providing the information on
noncompliance described in Paragraph B.1 of this Section;
and

the  appropriate

b. the LDE shall forward the appropriate
documentation to the secretary.
AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2042 (October 2008).
§137. Equitable Services Determined

A. No Individual Right to Special Education and Related
Services. No parentally-placed private school student with a
disability has an individual right to receive some or all of the
special education and related services that the student would
receive if enrolled in a public school.

B. Decisions

1. Decisions about the services that will be provided
to parentally-placed private school students with disabilities
under §8130 through 144 shall be made in accordance with
Subsection C of this Section and §134.A.3.

2. The LEA shall make the final decisions with
respect to the services to be provided to eligible parentally-
placed private school students with disabilities.

C. Services Plan for Each Student Served under §8130
through 144. If a student with a disability is enrolled in a
religious or other private school by the student's parents and
will receive special education or related services from an
LEA, the LEA shall:

1. initiate and conduct meetings to develop, review
and revise a services plan for the student in accordance with
§138; and

2. ensure that a representative of the religious or other
private school attends each meeting. If the representative



cannot attend, the LEA shall use other methods to ensure
participation by the religious or other private school,
including individual or conference telephone calls.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2042 (October 2008).
8138. Equitable Services Provided
A. General

1. The services provided to parentally-placed private
school students with disabilities shall be provided by
personnel meeting the same standards as personnel
providing services in the public schools, except that private
elementary school and secondary school teachers who are
providing equitable services to parentally-placed private
school students with disabilities do not have to meet the
highly qualified special education teacher requirements
contained in the definition of highly qualified special
education teachers in §905.

2. Parentally-placed private school students with
disabilities may receive a different amount of services than
students with disabilities in public schools.

B. Services Provided in Accordance with a Services Plan

1. Each parentally-placed private school student with
a disability who has been designated to receive services
under 8132 shall have a services plan that describes the
specific special education and related services that the LEA
will provide to the student in light of the services that the
LEA has determined, through the process described in §§134
and 137, it will make available to parentally-placed private
school students with disabilities.

2. The services plan shall, to the extent appropriate:

a. meet the requirements at §320, or for a child ages
three through five, meet the requirements of §323.B with
respect to the services provided; and

b. be developed, reviewed, and revised consistent
with §8321 through 324.

C. Provision of Equitable Services

1. The provision of services pursuant to this Section
and §§139 through 143 shall be provided:

a. by employees of a public agency; or

b. through contract by the public agency with an
individual, association, agency, organization, or other entity.

2. Special education and related services provided to
parentally-placed private school students with disabilities,
including materials and equipment, shall be secular, neutral,
and nonideological.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2043 (October 2008).
8139. Location of Services and Transportation

A. Services on Private School Premises. Services to
parentally-placed private school students with disabilities
may be provided on the premises of private, including
religious, schools, to the extent consistent with law.

B. Transportation

1. General
a. If necessary for the student to benefit from or

participate in the services provided under these regulations, a
parentally-placed private school student with a disability
shall be provided transportation:
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i. from the student’s school or the student’s home
to a site other than the private school; and
ii. from the service site to the private school, or to
the student's home, depending on the timing of the services.
b. LEAs are not required to provide transportation
from the student’s home to the private school.

2. Cost of Transportation. The cost of the
transportation described in Subparagraph B.l.a of this
Section may be included in calculating whether the LEA has
met the requirements of §133.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2043 (October 2008).
§140. Requests for Due Process Hearings and State
Complaints
A. Due Process not Applicable, Except for Child Find

1. Except as provided in Subsection B of this Section,
the procedures in 8505 through 519 do not apply to requests
for due process hearings alleging that an LEA has failed to
meet the requirements of 88132 through 139, including the
provision of services indicated on the student's services plan.

B. Child Find complaints—to be filed with the LEA in
which the private school is located.

1. The procedures in 8505 through 519 apply to
requests for due process hearings alleging that an LEA has
failed to meet the Child Find requirements, in 8131,
including the requirements in §8301 through 308.

2. Any request for due process hearing regarding the
child find requirements (as described in Paragraph B.1 of
this Section) shall be filed with the LEA in which the private
school is located and a copy shall be forwarded to the LDE.

C. State Complaints

1. Any complaint that the LDE or LEA has failed to
meet the requirements in 88132 through 135 and 137
through 144 shall be filed in accordance with the procedures
described in §§151 through 153.

2. A complaint filed by a private school official under
8136.A shall be filed with the LDE in accordance with the
procedures in §136.B.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2043 (October 2008).
8141. Requirement that Funds Not Benefit a Private
School
A. The LEA may not use funds provided under 8611 or
8619 of the IDEA to finance the existing level of instruction
in a private school or to otherwise benefit the private school.
B. The LEA shall use funds provided under Part B of the
IDEA to meet the special education and related services
needs of parentally-placed private school students with
disabilities, but not for meeting:
1. the needs of a private school; or
2. the general needs of the students enrolled in the
private school.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2043 (October 2008).
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8142.  Use of Personnel

A. Use of Public School Personnel. An LEA may use
funds available under 88611 and 619 of the IDEA to make
public school personnel available in other than public
facilities:

1. to the extent necessary to provide services under
88130 through 144 for parentally-placed private school
students with disabilities; and

2. if those services are not normally provided by the
private school.

B. Use of Private School Personnel. An LEA may use
funds available under §8611 and 619 of the IDEA to pay for
the services of an employee of a private school to provide
services under §8130 through 144 if:

1. the employee performs the services outside of his
or her regular hours of duty; and

2. the employee performs the services under public
supervision and control.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2044 (October 2008).
8143.  Separate Class Prohibited
A. An LEA may not use funds available under §8611 or
619 of the IDEA for classes that are organized separately on
the basis of school enrollment or religion of the students if:
1. the classes are at the same site; and
2. the classes include students enrolled in public
schools and students enrolled in private schools.

ASUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2044 (October 2008).
8144.  Property, Equipment, and Supplies

A. A public agency shall control and administer the
funds used to provide special education and related services
under §8137 through 139, and hold title to and administer
materials, equipment, and property purchased with those
funds for the uses and purposes provided in the IDEA.

B. The public agency may place equipment and supplies
in a private school for the period of time needed for the
IDEA part B program.

C. The public agency shall ensure that the equipment and
supplies placed in a private school:

1. are used only for part B purposes; and
2. can be removed from the private school without
remodeling the private school facility.

D. The public agency shall remove equipment and
supplies from a private school if:

1. the equipment and supplies are no longer needed
for IDEA part B purposes; or

2. removal is necessary to avoid unauthorized use of
the equipment and supplies for other than IDEA part B
purposes.

E. No funds under Part B of the IDEA may be used for
repairs, minor remodeling, or construction of private school
facilities.

AUTHORITY NOTE: Promulgated in
R.S.17:1941 et seq.

accordance  with
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HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2044 (October 2008).
Subchapter G. Students with Disabilities in Private

Schools Placed or Referred by Public
Agencies
§145.  Applicability of §8146 through 147

A. Sections 146 through 147 apply only to students with
disabilities who are or have been placed in or referred to a
private school or facility by a public agency as a means of
providing special education and related services.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2044 (October 2008).
8146. Responsibility of the LDE

A. The LDE shall ensure that a student with a disability
who is placed in or referred to a private school or facility by
a public agency:

1. is provided special education and related services:

a. in conformance with an IEP that meets the
requirements of 88320 through 325; and
b. atno cost to the parents;

2. is provided an education that meets the standards
that apply to education provided by the LDE and LEAs
including the requirements of these regulations, except for
requirements contained in the definition of highly qualified
special education teachers in 8905 and §156.C; and

3. has all of the rights of a student with a disability
who is served by a public agency.

B. When it is necessary to provide special education and
related services in programs other than public schools, these
placements must not occur until it has been determined by
the LDE that the student cannot be appropriately educated
by another public agency of the state. After determination
has been made that neither the public schools nor another
public agency of the state can adequately provide special
education and related services, then private programs within
the state may be considered. If these programs are still
inadequate to meet the educational needs of the student, then
out-of-state private programs may be approved.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2044 (October 2008).
8147. Implementation by the LDE
A. Inimplementing §146, the LDE shall:

1. monitor compliance through procedures such as
written reports, on-site visits, and parent questionnaires;

2. disseminate copies of applicable standards to each
private school and facility to which a public agency has
referred or placed a student with a disability; and

3. provide an opportunity for those private schools
and facilities to participate in the development and revision
of State standards that apply to them.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2044 (October 2008).



Subchapter H. Students with Disabilities Enrolled by
their Parents in Private Schools when

FAPE is an Issue
Placement of Students by Parents when FAPE is
at Issue

A. General. These regulations do not require an LEA to
pay for the cost of the education, including special education
and related services, of a student with a disability at a private
school or facility if that agency made a FAPE available to
the student, and the parents elected to place the student in a
private school or facility. However, the public agency shall
include that student in the population whose needs are
addressed consistent with 88131 through 144,

B. Disagreements about FAPE. Disagreements between
the parents and a public agency regarding the availability of
a program appropriate for the student, and the question of
financial reimbursement, are subject to the due process
procedures in 88505 through 520.

C. Reimbursement for Private School Placement. If the
parents of a student with a disability, who previously
received special education and related services under the
authority of a public agency, enroll the student in a private
preschool, elementary school, or secondary school without
the consent of or referral by the public agency, a court or a
hearing officer may require the agency to reimburse the
parents for the cost of that enrollment if the court or hearing
officer finds that the agency had not made FAPE available to
the student in a timely manner prior to that enroliment and
that the private placement is appropriate. A parental
placement may be found to be appropriate by a hearing
officer or a court even if the placement does not meet the
state standards that apply to education provided by the LEAS
and the LDE.

D. Limitation on Reimbursement. The cost of
reimbursement described in Subsection C of this Section
may be reduced or denied:

1. if:

a. at the most recent IEP Team meeting that the
parents attended prior to removal of the student from the
public agency, the parents did not inform the IEP Team that
they were rejecting the placement proposed by the public
agency to provide FAPE to the student, including stating
their concerns and their intent to enroll their child in a
private school at public expense; or

b. at least 10 business days (including any holidays
that occur on a business day) prior to the removal of the
student from the public school, the parents did not give
written notice to the public agency of the information
described in Subparagraph D.1.a of this Section;

2. if, prior to the parents' removal of the student from
the public school, the public agency informed the parents,
through the notice requirements described in §504.A.1, of its
intent to evaluate the student (including a statement of the
purpose of the evaluation that was appropriate and
reasonable), but the parents did not make the student
available for the evaluation; or

3. if, upon a judicial finding of unreasonableness with
respect to actions taken by the parents.

E. Exception. Notwithstanding the notice requirement in
Paragraph D.1 of this Section, the cost of reimbursement:

1. shall not be reduced or denied for failure to provide
the notice if:

§148.
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a. the school prevented the parents from providing
the notice;

b. the parents had not received notice, pursuant to
8505, of the notice requirement in Paragraph D.1 of this
Section; or

c. compliance with Paragraph D.1 of this Section
would likely result in physical harm to the student; and

2. may, in the discretion of the court or a hearing

officer, not be reduced or denied for failure to provide this
notice if:

a. the parents are not literate or cannot write in
English; or

b. compliance with Paragraph D.1 of this Section
would likely result in serious emotional harm to the student.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2045 (October 2008).

Subchapter I. LDE Responsibilities for General
Supervision and Implementation of
Procedural Safeguards

8149. LDE Responsibility for General Supervision

A. The LDE shall ensure:

1. that all requirements under these regulations are
carried out; and

2. that each educational program for students with
disabilities administered within the state, including each
program administered by any other state or local agency (but
not including elementary schools and secondary schools for
Indian students operated or funded by the Secretary of the
Interior):

a. is under the general supervision of the persons
responsible for educational programs for students with
disabilities in the state; and

b. meets the educational standards of the LDE
(including the requirements of these regulations);

3. in carrying out these regulations with respect to
homeless children, the requirements of Subtitle B of Title
VIl of the McKinney-Vento Homeless Assistance Act (42
U.S.C. 11431 et seq.) are met.

B. The LDE adopts written procedures in Bulletin
1922—Compliance Monitoring Procedures, as well as the
provisions of 8601, to ensure that it complies with the
monitoring and enforcement requirements in 88601 through
606.

C. Part B of the IDEA does not limit the responsibility of
agencies other than educational agencies for providing or
paying some or all of the costs of FAPE to students with
disabilities in the state.

D. Notwithstanding Subsection A of this Section, the
governor (or another individual pursuant to state law) may
assign to any public agency in the state the responsibility of
ensuring that the requirements of Part B of the IDEA are met
with respect to students with disabilities who are convicted
as adults under state law and incarcerated in adult prisons.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2045 (October 2008).
8150. LDE Implementation of Procedural Safeguards
A. The LDE (and any agency assigned responsibility
pursuant to 8149.D) shall have in effect procedures to inform
each public agency of its responsibility for ensuring effective
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implementation of procedural safeguards for the students
with disabilities served by that public agency.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2045 (October 2008).

Subchapter J. State Complaint Procedures

8151.  Adoption of State Complaint Procedures and
Early Resolution Program

A. General. The LDE adopts written procedures herein
and in Bulletin 1573—Complaint Management Procedures,
for:

1. the purpose of resolving any complaint relating to
the identification, evaluation, educational placement, or
provision of a free appropriate public education (FAPE) to a
student with a disability, including a complaint filed by an
organization or individual from another state, that meets the
requirements of 8151 through153 by providing:

a. for the implementation of an Early Resolution
Process (ERP); and/or

b. the filing of a formal written complaint with the
LDE.

B. The LDE shall widely disseminate to parents and
other interested individuals, including parent training and
information centers, protection and advocacy agencies,
independent living centers, and other appropriate entities:

1. the state procedures under §§151 through 153 and
Bulletin 1573—Complaint Management Procedures; and

2. the appropriate contact information for LEAs and
other public agencies serving students.

C. Informal Complaints. It is the policy of the LDE to
encourage and support prompt and effective resolution of
any complaint described in §151.A.1 in the least adversarial
manner possible. The LDE shall effect such policy to
promote dispute prevention and the swift resolution of
disputes by implementing an Early Resolution process.

1. Early Resolution Process (ERP)—an ongoing and
systematic, informal dispute resolution process.

a. ERP shall include a systematic, local level
process for the prompt and orderly resolution of complaints
by each public educational agency, including public charter
schools.

b. Each LEA in the state shall establish an internal
ERP in accordance with standards outlined in Bulletin
1573—Complaint Management Procedures, which shall
include:

i. the designation of a local ERP representative
and notice of the name, address, telephone number; and

ii. other contact information for the LEA's
designated ERP representative.

c. The implementation of the ERP by each LEA
draws on the traditional model of parents and schools
working cooperatively in the educational interest of the
student to achieve their shared goal of meeting the
educational needs of students with disabilities.

d. To promote the cooperative resolution of
complaints at the local level, the LDE shall not be involved
in the informal resolution process (ERP) implemented at the
local level, but shall route to the public agency's ERP
representative, verbal and other informal complaints or
allegations received by the LDE.
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2. Requesting ERP. A parent, adult student, individual,
or organization shall initiate a request for ERP on one or
more issues described in §151.A.1 by contacting the local
level ERP representative or the LDE's ERP Intake
Coordinator(s) by telephone, U.S. mail, facsimile, email, or
TDD.

a. Informal complaints to the LDE shall only be
made through the LDE's Intake Coordinator(s) who shall
refer the complaint to the ERP representative of the LEA
immediately, if possible, but not later than two calendar days
after receiving the complaint.

b. The LDE's Intake Coordinator(s) shall:

i. be the LDE's only designated individual(s) to
perform complaint intake duties and responsibilities;

ii. not have a juris doctorate degree;

iii. have completed specific training in accepted
methods and practices for recording information in a neutral
and confidential manner; and

iv. perform duties consisting of receipt of informal
complaints and request for ERP; providing local agency ERP
contact information to the complainant(s); and referral of
such informal complaint or ERP request to the local
agency’s ERP Representative in accordance with Subsection
C of this Section.

3. Early Resolution Period. If a resolution of the
informal complaint cannot be achieved within 15 calendar
days of the public agency's receipt of the complaint, or an
extended period agreed upon by the parties in writing, the
LEA's ERP representative shall advise the complainant of
the availability of other dispute resolution processes
available through the LDE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2046 (October 2008).
8152. Formal Complaints Filing and Content
Requirements
A. An organization or individual, including those from
another state, may file a signed written complaint under the
procedures described in §§151 through 153.
B. The complaint shall include:
1. a statement that a public agency has violated a
requirement of Part B of the IDEA or these regulations;
2. the facts on which the statement is based;
3. the signature and contact information for the
complainant; and
4. if alleging violations with respect to a specific
student:

a. the name and address of the residence of the
student;

b. the name of the school the student is attending;

c. in the case of a homeless child or youth (within
the meaning of Section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a(2)), available
contact information for the student, and the name of the
school the student is attending;

5. a description of the nature of the problem of the
student, including facts relating to the problem; and

6. a proposed resolution of the problem to the extent
known and available to the party at the time the complaint is
filed.



C. The complaint shall allege a violation that occurred
not more than one year prior to the date that the complaint is
received in accordance with 88151 through 153.

D. The party filing the complaint shall forward a copy of
the complaint to the LEA or public agency serving the
student, at the same time the party files the complaint with
the LDE.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2046 (October 2008).
8153. Formal Complaint Procedures

A. Time Limit; Minimum Procedures. Upon receipt of a
signed written complaint filed under §152, the LDE shall
refer the complaint to the ERP representative in accordance
with §151.

1. The LDE shall:

a. not commence investigation of a complaint until
the expiration of the informal resolution period described in
8151.C.3; but

b. shall complete its investigation of unresolved
allegations and issue a decision within 45 days after the
expiration of the early resolution period in accordance with
the procedures contained in this Section.

2. Upon expiration of the resolution period, the LDE
shall review the allegations contained in the complaint and
shall provide written notice to the LEA or public agency
serving the student, including the following:

a. a request for specific information needed by the
LDE to carry out its independent investigation of the
complaint;

b. reasonable timelines established for providing
such information to the LDE;

c. a statement of the opportunity to respond to the
complaint, including at a minimum:

i. the opportunity to provide a proposal to resolve
the complaint, at their discretion; and

ii. the opportunity to offer to the parent who has
filed a complaint, mediation consistent with 8506 or neutral
IEP facilitation as available through the LDE.

B. The LDE shall provide written notice to the
complainant including a statement of the opportunity to
submit additional information, either orally or in writing,
about the allegations in the complaint.

C. All information relevant to the complaint shall be
reviewed by the LDE, and a decision shall be made as to
whether an independent on-site investigation is needed.

D. The LDE shall review all relevant information and
make an independent determination as to whether the public
agency is violating a requirement of Part B of the IDEA.

E. Decision. Within 45 days of expiration of the early
resolution process, the LDE shall issue a written decision to
the complainant and the public agency that addresses each
remaining allegation of the complaint and contains:

1. findings of fact and conclusions; and

2. the reasons for the LDE's final decision.

F. Time Extension; Final Decision; Implementation. The
LDE shall permit an extension of the time limit under
Subsection A of this Section only if:

1. exceptional circumstances exist with respect to a
particular complaint; or

2. the parent (or individual or organization) and the
public agency involved agree to extend the time to engage in
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mediation, IEP facilitation, or other alternative means of
dispute resolution.

G. Complaints Filed under this Section and Due Process
Hearings Under 8507 and 88530 through 532.

1. If a written complaint received is also the subject of
a due process hearing under 8507 or 88530 through 532 or,
if it contains multiple issues, of which one or more is part of
that hearing, the LDE shall set aside any part of the
complaint that is being addressed in the due process hearing
until the conclusion of the hearing. However, any issue of
the complaint that is not a part of the due process action
shall be resolved, using the time limit and procedures
described in Subsections A and B of this Section.

2. If an issue raised in a complaint has previously
been decided in a due process hearing involving the same
parties:

a. the due process hearing decision shall be binding
on that issue; and

b. the LDE shall inform the complainant to that
effect.

3. A complaint alleging an agency's failure to
implement a due process hearing decision shall be resolved
by the LDE.

H. Remedies for Denial of Appropriate Services. In
resolving a complaint in which it has found a failure to
provide appropriate services, the LDE, pursuant to its
general supervisory authority under Part B of the IDEA,
shall address:

1. the failure to provide appropriate services including
corrective action appropriate to address the needs of the
student (such as compensatory services or monetary
reimbursement); and

2. appropriate future provision of services for all
students with disabilities.

I.  Reconsideration Requests. If either the public agency
or the complainant believes that the LDE has made an error
in one or more findings of fact and/or law, a reconsideration
of the investigative findings and decision may be requested,
in writing, to the LDE's legal division in accordance with the
following procedures:

1. the request shall be simultaneously submitted to the
LDE and the other party subject to the complaint; and

2. for each error submitted for reconsideration, the
requestor shall provide the reference number assigned by the
LDE to the complaint at issue; the page number of the
written decision where such alleged error can be found;
highlighted sections of data submitted for investigation that
would assert a fact contrary to what is reflected in the
written decision; and citations to applicable law, regulations,
or jurisprudence, where applicable, to support the alleged
error of law; and

3. the requestor shall provide a written explanation
that indicates how originally-submitted documentation
changes the respective finding(s) of fact or law and/or how
the alleged error impacts the conclusion of the LDE with
respect to the allegation(s) at issue;

4. documents and other information not originally
submitted regarding the allegation(s) shall not be accepted
for review; and

5. reconsideration requests, including all
documentation relevant to the reconsideration request, shall
be received by the LDE no later than 10 calendar days after
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the date of receipt of the investigative report. Should the
other party to the complaint wish to respond to the
reconsideration request, the response shall be received by the
LDE no later than 10 calendar days after the LDE received
the original reconsideration request; and

6. reconsideration requests received by the LDE after
the 10 calendar day deadline shall not be reviewed;

7. reconsideration requests received timely and that
meet criteria established by this subsection shall be reviewed
by a panel of individuals appointed by the division director
and the LDE shall inform the complainant and the public
agency of its determinations, in writing, within 30 calendar
days from the date the LDE receives the written
reconsideration request;

8. reconsideration requests by third parties shall not be
accepted;

9. reconsideration requests shall not be used to delay
or deny implementation of FAPE for a student with a
disability.

J. The LDE shall ensure effective implementation of the
final decision, if needed, including:

1. technical assistance activities;

2. negotiations; and

3. corrective actions to achieve compliance.

K. Correction of Non-Compliance. If a complaint results
in a finding of non-compliance, the public agency shall be
required to document that it has taken corrective action as
required by the complaint decision.

1. The LDE shall refer and recommend to BESE the
delay or denial of funding or an offset of future funding for
any LEA that, after due notice:

a. refuses or fails to
documentation of corrective action; or

b. refuses or fails to take or complete required
corrective action.

2. The state board shall provide reasonable notice and
an opportunity for a hearing according to procedures set out
in Education Division General Administrative Regulations
(EDGAR) at 34 CFR 76.401 before the LDE delays, denies,
or offsets the funding of any LEA under IDEA Part B.

submit  requested

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2047 (October 2008).
Subchapter K. Methods of Ensuring Services
8154.  Methods of Ensuring Services

A. Establishing Responsibility for Services. The
governor of Louisiana or the designee of the governor shall
ensure that an interagency agreement or other mechanism
for interagency coordination is in effect between each non-
educational public agency described in Subsection B of this
Section and the LDE, in order to ensure that all services
described in Subsection B of this Section that are needed to
ensure FAPE are provided, including the provision of these
services during the pendency of any dispute under Paragraph
A.3 of this Section. The agreement or mechanism shall
include the following:

1. an identification of, or a method for defining, the
financial responsibility of each agency for providing services
described in Paragraph B.1 of this Section to ensure FAPE to
students with disabilities. The financial responsibility of
each non-educational public agency described in Subsection
B of this Section, including the state Medicaid agency and
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other public insurers of students with disabilities, shall
precede the financial responsibility of the LEA (or the state
agency responsible for developing the student's IEP);

2. the conditions, terms, and procedures under which
an LEA shall be reimbursed by other agencies;

3. procedures for resolving interagency disputes
(including procedures under which LEAs may initiate
proceedings) under the agreement or other mechanism to
secure reimbursement from other agencies or otherwise
implement the provisions of the agreement or mechanism;

4. policies and procedures for agencies to determine
and identify the interagency coordination responsibilities of
each agency to promote the coordination and timely and
appropriate delivery of services described in Paragraph B.1
of this Section.

B. Obligation of Non-Educational Public Agencies

l.a. If any public agency other than an educational
agency is otherwise obligated under federal or state law, or
assigned responsibility under state policy or pursuant to
Subsection A of this Section, to provide or pay for any
services that are also considered special education or related
services (such as, but not limited to, services described in
8905 relating to assistive technology devices, assistive
technology services, related services, supplementary aids
and services, and transition services) that are necessary for
ensuring FAPE to students with disabilities within the state,
the public agency shall fulfill that obligation or
responsibility, either directly or through contract or other
arrangement pursuant to Subsection A of this Section or an
agreement pursuant to Subsection C of this Section.

b. A non-educational public agency described in
Subparagraph B.1l.a of this Section may not disqualify an
eligible service for Medicaid reimbursement because that
service is provided in a school context.

2. If a public agency other than an educational agency
fails to provide or pay for the special education and related
services described in Paragraph B.1 of this Section, the LEA
(or state agency responsible for developing the student’s
IEP) shall provide or pay for these services to the student in
a timely manner. The LEA or state agency is authorized to
claim reimbursement for the services from the non-
educational public agency that failed to provide or pay for
these services and that agency shall reimburse the LEA or
state agency in accordance with the terms of the interagency
agreement or other mechanism described in Subsection A of
this Section.

C. Special Rule. The requirements of Subsection A of
this Section may be met through:

1. state statute or regulation;

2. signed agreements between respective agency
officials that clearly identify the responsibilities of each
agency relating to the provision of services; or

3. other appropriate written methods as determined by
the governor or designee and approved by the secretary.

D. Students with Disabilities Who Are Covered by
Public Benefits or Insurance.

1. A public agency may use the Medicaid or other
public benefits or insurance programs in which a student
participates to provide or pay for services required under
these regulations, as permitted under the public benefits or
insurance program, except as provided in Paragraph D.2 of
this Section.



2. With regard to services required to provide FAPE to
an eligible student under these regulations, the public
agency:

a. may not require parents to sign up for or enroll in
public benefits or insurance programs in order for their child
to receive FAPE under part B of the IDEA,

b. may not require parents to incur an out-of-pocket
expense such as the payment of a deductible or co-pay
amount incurred in filing a claim for services provided
pursuant to, these regulations, but pursuant to Paragraph G.2
of this Section, may pay the cost that the parents otherwise
would be required to pay;

c. may not use a student's benefits under a public
benefits or insurance program if that use would:

i. decrease available lifetime coverage or any
other insured benefit;

ii. result in the family paying for services that
would otherwise be covered by the public benefits or
insurance program and that are required for the student
outside of the time the student is in school;

iii. increase premiums or lead to the
discontinuation of benefits or insurance; or
iv. risk loss of eligibility for home and

community-based waivers, based on aggregate health-related
expenditures; and
d.i. shall obtain parental consent as defined in 8905,
to access public benefits or insurance one time for the
specific services and duration of services identified in a
student's IEP unless IEP revisions require additional services
that would result in additional charges to the student's or
parents' public benefits or public insurance. Such consent to
access public benefits may be obtained at an IEP meeting or
at some time after the IEP is developed; and
ii. notify parents that the parents’ refusal to allow
access to their public benefits or insurance does not relieve
the public agency of its responsibility to ensure that all
required services are provided at no cost to the parents.
E. Students with Disabilities Who Are Covered by
Private Insurance

1. With regard to services required to provide FAPE to
an eligible student under these regulations, a public agency
may access the parents' private insurance proceeds only if
the parents provide informed consent as defined in 8905.

2. Each time the public agency proposes to access the
parents’ private insurance proceeds, the agency shall:

a. obtain parental consent in accordance with
Paragraph E.1 and D.2.d.i of this Section; and
b. inform the parents that their refusal to permit the
public agency to access their private insurance does not
relieve the public agency of its responsibility to ensure that
all required services are provided at no cost to the parents.
F. Use of Part B Funds

1. If a public agency is unable to obtain parental
consent to use the parents' private insurance, or public
benefits or insurance when the parents would incur a cost for
a specified service required under these regulations, to
ensure FAPE, the public agency may use its Part B funds to
pay for the service.

2. To avoid financial cost to parents who otherwise
would consent to use private insurance, or public benefits or
insurance if the parents would incur a cost, the public agency
may use its Part B funds to pay the cost that the parents
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otherwise would have to pay to use the parents' benefits or
insurance (e.g., the deductible or co-pay amounts).

G. Proceeds from Public Benefits or Insurance or Private
Insurance

1. Proceeds from public benefits or insurance or
private insurance shall not be treated as program income for
purposes of 34 CFR 80.25.

2. If a public agency spends reimbursements from
federal funds (e.g., Medicaid) for services under these
regulations, those funds shall not be considered "state or
local" funds for purposes of the maintenance of effort
provisions in 34 CFR 300.163 and 300.203.

H. Construction. Nothing in these requirements should
be construed to alter the requirements imposed on a state
Medicaid agency, or any other agency administering a public
benefits or insurance program by federal statute, regulations
or policy under title XIX, or title XXI of the Social Security
Act, 42 U.S.C. 1396 through 1396v and 42 U.S.C. 1397aa
through 1397jj, or any other public benefits or insurance
program.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2048 (October 2008).
Subchapter L. Additional Eligibility Requirements
§155. Hearings Relating to LEA Eligibility

A. The state board shall provide a reasonable notice and
an opportunity for a hearing according to procedures set out
in Education Division General Administrative Regulations
(EDGAR) at 34 CFR 76.401d before the LDE determines
any LEA is ineligible for assistance under Part B of the
IDEA or before the LDE finds that an LEA is failing to
comply with any requirements of the application. (different
or exceeds).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2049 (October 2008).
8156. Personnel Qualifications

A. General. The LDE shall establish and maintain
qualifications through Bulletin 746—Louisiana Standards
for State Certification of School Personnel, to ensure that
personnel necessary to carry out the purposes of these
regulations are appropriately and adequately prepared and
trained, including that those personnel have the content
knowledge and skills to serve students with disabilities.

B. Related Services Personnel and Paraprofessionals.
The qualifications under Subsection A of this Section, found
in Bulletin 746—Louisiana Standards for State Certification
of School Personnel, include qualifications for related
services personnel and paraprofessionals.

C. Qualifications for Special Education Teachers. The
qualifications described in Subsection A of this Section shall
ensure that each person employed as a public school special
education teacher in the state who teaches in an elementary
school, middle school, or secondary school is highly
qualified as a special education teacher by the deadline
established in Section 1119(a)(2) of the ESEA.

D. Policy. The LDE's required policy for ensuring that
LEAs in the state take measurable steps to recruit, hire, train,
and retain highly qualified personnel to provide special
education and related services under these regulations to
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students with disabilities is established in Bulletin 741—
Louisiana Handbook for School Administrators.

E. Rule of Construction. Notwithstanding any other
individual right of action that a parent or student may
maintain under these regulations, nothing in these
regulations shall be construed to create a right of action on
behalf of an individual student or a class of students for the
failure of a particular LDE employee or LEA employee to be
highly qualified, or to prevent a parent from filing a
complaint about staff qualifications with the LDE as
provided for under these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2049 (October 2008).
8157. Performance Goals and Indicators

A. The LDE shall have in effect goals for the
performance of students with disabilities in the state that:

1. promote the purposes of these regulations as stated
in 8901;

2. are the same as the state's objectives for progress by
students in its definition of adequate yearly progress,
including the state's objectives for progress by students with
disabilities, under Section 1111(b)(2)(c) of the ESEA, 20
U.S.C. 6311;

3. address graduation rates and dropout rates, as well
as such other factors as the state may determine; and

4. are consistent, to the extent appropriate, with any
other goals and academic standards for students established
by the state.

B. The LDE shall have in effect performance indicators
that the state will use to assess progress toward achieving the
goals described in Subsection A of this Section, including
measurable annual objectives for progress by students with
disabilities under Section 1111(b)(2)(C) of the ESEA, 20
U.S.C. 6311.

C. The LDE shall annually report to the secretary and the
public on the progress of the state, and of students with
disabilities in the state, toward meeting the goals established
under Subsection A of this Section, which may include
elements of the reports required under Section 1111(h) of the
ESEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2050 (October 2008).
88158-159. Reserved.
8160. Participation in Assessments

A. General. The LDE shall ensure that all students with
disabilities are included in all general state and district-wide
assessment programs, including assessments described under
Section 1111 of the ESEA, 20 U.S.C. 6311, with appropriate
accommodations and alternate assessments, if necessary, as
indicated in their respective IEPs.

B. Accommodation Guidelines

1. The LDE's guidelines for providing appropriate

accommodations are established in Bulletin 118—Statewide
Assessment Standards and Practices, for the provision of
appropriate accommodations. In case of district-wide
assessment programs, the LEA shall establish those
guidelines.
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2. The LDE's (or, in the case of a district-wide
assessment, the LEA's) guidelines shall:

a. identify only those accommodations for each
assessment that do not invalidate the score; and

b. instruct IEP Teams to select, for each assessment,
only those accommodations that do not invalidate the score.

C. Alternate Assessments

1. The LDE's guidelines to implement alternate
assessments and guidelines for the participation of students
with disabilities in alternate assessments for those students
who cannot participate in regular assessments, even with
accommodations, as indicated in their respective IEPs, as
provided in Subsection A of this Section, are detailed in
Bulletin 111—The School, District, and State Accountability
System. In case of district-wide assessment programs, the
LEA shall develop and implement those guidelines.

2. For assessing the academic progress of students
with disabilities under Title | of the ESEA, the alternate
assessments and guidelines in Subparagraph C.1 of this
Section shall provide for alternate assessments that:

a. are aligned with the state's challenging academic
content standards and challenging student academic
achievement standards;

b. measure the achievement of students with
disabilities meeting the state's criteria under Sec. 200.1(e)(2)
against those modified academic achievement standards; and

c. measure the achievement of students with the
most significant cognitive disabilities against those alternate
academic achievement standards.

D. Explanation to IEP Teams. The LDE (or in the case of
a district-wide assessment, an LEA) shall provide IEP Teams
with a clear explanation of the differences between
assessments based on grade-level academic achievement
standards and those based on modified or alternate academic
achievement standards, including any effects of state or local
policies on the student's education resulting from taking an
alternate assessment based on alternate or modified
academic achievement standards (such as whether only
satisfactory performance on a regular assessment would
qualify a student for a regular high school diploma).

E. Inform Parents. The LDE (or, in the case of a district-
wide assessment, an LEA) shall ensure that parents of
students selected to be assessed based on alternate or
modified academic achievement standards are informed that
their child's achievement will be measured based on
alternate or modified academic achievement standards.

F. Reports. The LDE (or, in the case of a district-wide
assessment, an LEA) shall make available to the public, and
report to the public with the same frequency and in the same
detail as it reports on the assessment of non-disabled
students, the following:

1. the number of students with disabilities
participating in regular assessments, and the number of those
students who were provided accommodations (that did not
result in an invalid score) in order to participate in those
assessments;

2. the number of students with disabilities, if any,
participating in alternate assessments based on grade-level
academic achievement standards;



3. the number of students with disabilities, if any,
participating in alternate assessments based on modified
academic achievement standards;

4. the number of students with disabilities, if any,
participating in alternate assessments based on alternate
academic achievement standards;

5. compared with the achievement of all students,
including students with disabilities, the performance results
of students with disabilities on regular assessments, alternate
assessments based on grade-level academic achievement
standards, alternate assessments based on modified academic
achievement standards, and alternate assessments based on
alternate academic achievement standards if:

a. the number of students participating in those
assessments is sufficient to yield statistically reliable
information; and

b. reporting that information will not reveal
personally identifiable information about an individual
student on those assessments.

G. Universal Design. The LDE (or, in the case of a
district-wide assessment, an LEA) shall, to the extent
possible, use universal design principles in developing and
administering any assessments under this Section.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2050 (October 2008).
§161. Reserved.
8162. Supplementation of State, Local, and other
Federal Funds
A. Funds paid to the state under these regulations shall
be administered in accordance with 34 CFR 300.162 through
164 and 300.166.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2051 (October 2008).
88163-164. Reserved.
8165. Public Participation

A. Prior to the adoption of any policies and procedures
needed to comply with Part B of the IDEA (including any
amendments to those policies and procedures), the LDE
shall ensure that there are public hearings, adequate notice of
the hearings, and opportunity for comment available to the
general public, including individuals with disabilities and
parents of students with disabilities by one or more of the
following methods:

1. receiving input from the State Advisory Panel
regarding proposed changes in policies and procedures;

2. submitting proposed revisions of policies and
procedures to the State Board of Elementary and Secondary
Education for advertisement, and as appropriate, as a Notice
of Intent in the Louisiana Register;

3. publishing through one of the following media:
newspapers, the LDE's official website, libraries, school
board offices the timetable for final approval, the procedures
for submitting written comments, and a list of the dates,
times and places of public meetings to be held;

4. distributing to interested parties, and posting the
policies and procedures on the LDE's official internet
website for public comment.

B. Before submitting a state plan under these regulations,
the LDE shall comply with the public participation
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requirements in Subsection A of this Section and those in 20
U.S.C. 1232d(b)(7).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2051 (October 2008).

§166. Reserved.

Subchapter M. State Advisory Panel

8167. State Advisory Panel (State Special Education
Advisory Council)

A. The advisory panel is established and shall be
maintained by the LDE for the purpose of providing policy
guidance with respect to special education and related
services for students with disabilities in the state.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2051 (October 2008).
§168. Membership
A. General. The advisory panel shall consist of members
appointed and approved by the state board and shall be
representative of the state population and be composed of
individuals involved in or concerned with the education of
students with disabilities, including:
1. parents of children with disabilities (ages birth

through 26);
2. individuals with disabilities;
3. teachers;

4. representatives of institutions of higher education
that prepare special education and related service personnel;

5. state and local education officials, including
officials who carry out activities under the McKinney-Vento
Homeless Assistance Act;

6. administrators of programs for students with
disabilities;

7. representatives of other state agencies involved in
the financing or delivery of related services to students with
disabilities;

8. representatives of private schools and public charter
schools;

9. not less than one representative of a vocational,
community, or business organization concerned with the
provision of transition services to students with disabilities;

10. a representative from the state child welfare agency
responsible for foster care; and

11. representatives from the state juvenile and adult
corrections agencies.

B. Special Rule. A majority of the members of the panel
shall be individuals with disabilities or parents of children
with disabilities (ages birth through 26).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2051 (October 2008).
§169. Duties
A. The advisory panel shall perform the following

prescribed duties in matters concerning the education of
students with disabilities:

1. advise the state board and the LDE of unmet needs
within the state in the education of students with disabilities;

2. comment publicly on any rules or regulations
proposed by the state board and the LDE regarding the
education of students with disabilities;
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3. advise the state board and the LDE in developing
evaluations and reporting on data to the secretary under
Section 618 of the IDEA,;

4. advise the state board and the LDE in developing
corrective action plans to address findings identified in
federal monitoring reports under Part B of the IDEA, and

5. advise the state board and the LDE in developing
and implementing policies related to the coordination of
services for students with disabilities.

B. The advisory panel shall conduct its activities
according to procedures prescribed by the state board.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2051 (October 2008).

Subchapter N. Other Provisions Required for State
Eligibility

8170. Suspension and Expulsion Rates

A. General. The LDE shall examine data, including data
disaggregated by race and ethnicity, to determine if
significant discrepancies are occurring in the rate of long-
term suspensions and expulsions of students with
disabilities:

1. among the LEAs in the state; or
2. compared to the rates for non-disabled students
within those agencies.

B. Review and Revision of Policies. If the discrepancies
described in Subsection A of this Section are occurring, the
LDE shall review and, if appropriate, revise its policies,
procedures, and practices or require the affected LEA to
revise its policies, procedures, and practices relating to the
development and implementation of IEPs, the use of positive
behavioral interventions and supports, and procedural
safeguards, to ensure that these policies, procedures, and
practices comply with the Act.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
8171.  Annual Description of Use of Part B Funds

A. In order to receive a grant in any fiscal year, the LDE
shall comply with 34 CFR §300.171.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
8172.  Access to Instructional Materials

A. General. The LDE adopted the National Instructional
Materials Accessibility Standard (NIMAS), published as
Appendix C to Part 300 of the IDEA, for the purposes of
providing instructional materials to blind persons or other
persons with print disabilities, in a timely manner after
publication of the NIMAS in the Federal Register on July
19, 2006 (71 FR 41084) and consistent with Bulletin 1794—
The State Textbook Adoption Policies and Procedures
Manual.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
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§173. Overidentification and Disproportionality

A. Consistent with the purposes of these regulations and
with Section 618(d) of the IDEA, the LDE establishes the
following policies and procedures to prevent the
inappropriate  over-identification ~or  disproportionate
representation by race and ethnicity of students as students
with disabilities, including students with disabilities with a
particular impairment as defined in §905.

1. The LDE shall annually collect and analyze data
described in Subsecction A above.

2. When data described in Subsection A. above
indicate overidentification or disproportionate identification,
the LDE shall review the policies, procedures, and practices
of the LDE or the affected LEA.

3. When the review indicates inappropriate
identification, the LDE shall require the revision of the
LDE's or the affected LEA's policies, procedures, and
practices to ensure compliance with these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
8174.  Prohibition on Mandatory Medication

A. General. LDE and LEA personnel shall not require a
student to obtain a prescription for substances identified
under schedules I, II, I, IV, or V in Section 202 (c) of the
Controlled Substance Act (21 U.S.C. 812(c)) for a child as a
condition of attending school, receiving an evaluation under
88301 through 308, or receiving services under these
regulations.

B. Rule of Construction. Nothing in Subsection A of this
Section shall be construed to create a prohibition against
teachers and other school personnel consulting or sharing
classroom-based observations with parents or guardians
regarding a student’s academic and functional performance,
or behavior in the classroom or school, or regarding the need
for evaluation for special education or related services as
defined in §905 (related to Child Find).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
8175. The LDE as Provider of FAPE or Direct Services

A. If the LDE provides FAPE to students with
disabilities, or provides direct services to these students, the
agency:

1. shall comply with any additional requirements of
88202 and 203 and 88207 through 226 as if the agency were
an LEA; and

2. shall use amounts that are otherwise available to the
agency under Part B of the IDEA to serve those students
without regard to §203.B (relating to excess costs).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
§176-189. Reserved.
§190. By-Pass for Students in Private Schools

A. Procedures governing the determination by the
secretary to implement a by-pass for the state, an LEA, or
other public agency are governed in accordance with 34
CFR 88300.190 through 198.



AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2052 (October 2008).
§8191.-198. Reserved.
§199. State Administration

A. Rulemaking. The LDE, when receiving funds under
part B of IDEA, shall:

1. ensure that any state rules, regulations, and policies
relating to these regulations conform to the purposes of these
regulations;

2. identify in writing to local education agencies and
the secretary of the U.S. Department of Education any rule,
regulation, or policy as a state-imposed requirement that is
not required by Part B of IDEA and 34 CFR 8300.1 et seq_.;
and

3. minimize the number of rules, regulations, and
polices to which the local education agencies and schools
located in the state are subject under Part B of the IDEA.

B. Support and Facilitation. State rules, regulations, and
policies under Part B of the IDEA shall support and facilitate
LEA and school-level system improvement designed to
enable students with disabilities to meet the challenging state
student academic achievement standards.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2053 (October 2008).
Chapter 2. Local Educational Agency Eligibility
8201. Condition of Assistance

A. An LEA is eligible for assistance under Part B of the
IDEA for a fiscal year if the agency submits a plan that
provides assurances to the LDE that the LEA meets each of
the conditions in 88202 through 214.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2053 (October 2008).
8202. Consistency with State Policies

A. The LEA, in providing for the education of students
with disabilities within its jurisdiction, shall have in effect
policies, procedures, and programs that are consistent with
the state's policies and procedures established under 88101
through 162, and §§165 through 174.

B. In meeting the requirements in Subsection A of this
Section, the LEA may provide special education and related
services through cooperative agreements with other LEAS,
by contract, or through other arrangements.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2053 (October 2008).
8203.  Use of Amounts

A. General. Amounts provided to the LEA under Part B
of the IDEA:

1. shall be expended in accordance with applicable
provisions of these regulations;

2. shall be used only to pay the excess cost of
providing special education and related services to students
with disabilities, consistent with Subsection B of this
Section; and

3. shall be used to supplement state, local, and other
federal funds and not to supplant those funds.
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B. Excess Cost Requirement

1. General

a. The excess cost requirement prevents an LEA
from using funds provided under Part B of the IDEA to pay
for all of the costs directly attributable to the education of a
student with a disability, subject to Subparagraph B.1.b of
this Section.

b. The excess cost requirement does not prevent an
LEA from using Part B funds to pay for all of the costs
directly attributable to the education of a student with a
disability in any of the ages of 3, 4, 5, 18, 19, 20, or 21, if no
local or state funds are available for non-disabled students of
these ages. However, the LEA shall comply with the non-
supplanting and other requirements of these regulations, in
providing the education and services for these students.
IDEA Part B funds received shall not be commingled with
state funds.

2.a. An LEA meets the excess cost requirement if it
has spent at least a minimum average amount for the
education of each of its students with disabilities before
funds under Part B of the IDEA are used.

b. The amount described in Subparagraph B.2.a is
determined in accordance with the definition of excess cost
in 8905 and that amount may not include capital outlay or
debt service.

3. If two or more LEAs jointly establish eligibility in
accordance with 8223, the minimum average amount is the
average of the combined minimum average amounts
determined in accordance with the definition of excess costs
in 8905 in those agencies for elementary or secondary school
students, as the case may be.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2053 (October 2008).
§204. Maintenance of Effort

A. General. Except as provided in 88205 and 206, funds
provided to an LEA under Part B of the IDEA shall not be
used to reduce the level of expenditures for the education of
students with disabilities made by the LEA from local funds
below the level of those expenditures for the preceding fiscal
year.

B. Standard

1. Except as provided in Subparagraph B.2 of this
Section, the LDE shall determine that an LEA complies with
Subsection A of this Section for purposes of establishing the
LEA's eligibility for an award for a fiscal year if the LEA
budgets, for the education of students with disabilities, at
least the same total or per capita amount from either of the
following sources as the LEA spent for that purpose from the
same source for the most recent prior year for which
information is available:

a. local funds only.
b. the combination of state and local funds.

2. An LEA that relies on Subparagraph B.1.a of this
Section for any fiscal year shall ensure that the amount of
local funds it budgets for the education of students with
disabilities in that year is at least the same, either in total or
per capita, as the amount it spent for that purpose in the most
recent fiscal year for which information is available and the
standard in Subparagraph B.l.a of this Section was used to
establish its compliance with this Section.
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3. The LDE may not consider any expenditures made
from funds provided by the federal government for which
the LDE is required to account to the federal government or
for which the LEA is required to account to the federal
government directly or through the LDE in determining an
LEA's compliance with the requirement in Subsection A of
this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2053 (October 2008).
8205. Exception to Maintenance of Effort

A. Notwithstanding the restriction in 8204.A, an LEA
may reduce the level of expenditures by the LEA under part
B of the IDEA below the level of those expenditures for the
preceding fiscal year if the reduction is attributable to any of
the following:

1. the voluntary departure, by retirement or otherwise,
or departure for just cause, of special education or related
services personnel;

2. a decrease in the enrollment of students with
disabilities;

3. the termination of the obligation of the agency,
consistent with these regulations, to provide a program of
special education to a particular student with a disability that
is an exceptionally costly program, as determined by the
LDE, because the student:

a. has left the jurisdiction of the agency;
b. has reached the age at which the obligation of the
agency to provide FAPE to the student has terminated; or
c. no longer needs the program of special education.
B. The termination of costly expenditures for long-term
purchases, such as the acquisition of equipment or the
construction of school facilities.
C. The assumption of cost by the high cost fund operated
by the LDE under 34 CFR 300.704(c).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2054 (October 2008).
8206. Adjustment to Local Fiscal Efforts in Certain
Fiscal Years

A. Amounts in Excess. Notwithstanding §203.A.2 and B
and 8204.A, and except as provided in Subsection D of this
Section and 34 CFR 300.230(e)(2), for any fiscal year for
which the allocation received by an LEA under §705
exceeds the amount the LEA received for the previous fiscal
year, the LEA may reduce the level of expenditures
otherwise required by §204.A by not more than 50 percent of
the amount of that excess.

B. Use of Amounts to Carry Out Activities under ESEA.
If an LEA exercises the authority under Subsection A of this
Section, the LEA shall use an amount of local funds equal to
the reduction in expenditures under Subsection A of this
Section to carry out activities that could be supported with
funds under the ESEA regardless of whether the LEA is
using funds under the ESEA for those activities.

C. State Prohibition. Notwithstanding Subsection A of
this Section, if the LDE determines that an LEA is unable to
establish and maintain programs of FAPE that meet the
requirement of Section 613(a) of the IDEA and these
regulations or the LDE has taken action against the LEA
under Section 616 of the IDEA and Chapter Six of these
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regulations, the LDE shall prohibit the LEA from reducing
the level of expenditure under Subsection A of this Section
for that fiscal year.

D. Special Rule. The amount of funds expended by the
LEA for early intervening services under 8226 shall count
toward the maximum amount of expenditure that the LEA
may reduce under Paragraph 1 of this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2054 (October 2008).
§207.  School-wide Programs under Title | of the ESEA
A. General. Notwithstanding the provisions of §203 and
204 or any other provision of Part B of the Act, an LEA may
use funds received under Part B of the IDEA for any fiscal
year to carry out a school-wide program under Section 1114
of the ESEA, except that the amount used in any school-
wide program may not exceed:
l.a. the amount received by the LEA under Part B of
the Act for that fiscal year; divided by
b. the number of students with disabilities in the
jurisdiction of the LEA; and multiplied by

2. the number of students with disabilities
participating in the school-wide program.
B. Funding Conditions. The funds described in

Subsection A of this Section are subject to the following
conditions:

1. the funds shall be considered as federal Part B
funds for purposes of the calculations required by §203.A.2
and A.3; and

2. the funds may be used without regard to the
requirements of §203.A.1.

C. Meeting Other Part B Requirements. Except as
provided in Subsection B of this Section, all other
requirements of Part B of the IDEA shall be met by an LEA
using Part B funds in accordance with Subsection A of this
Section, including ensuring that students with disabilities in
school-wide program schools:

1. receive services in accordance with a properly
developed IEP; and

2. are afforded all the rights and services guaranteed
to students with disabilities under the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2054 (October 2008).
§208. Personnel Development

A. The LEA shall ensure that all personnel necessary to
carry out Part B of the IDEA are appropriately and
adequately prepared, subject to the requirements of 8156
(related to personnel qualifications) and Section 2122 of the
ESEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2054 (October 2008).
§209. Permissive Use of Funds
A. Uses. Notwithstanding §§203, 204.A, and 162.B,
funds provided to an LEA under Part B of the IDEA may be
used for the following activities:
1. services and aids that also benefit non-disabled
student for the costs of special education and related
services, and supplementary aids and services, provided in a



regular class or other education-related setting to a student
with a disability in accordance with the IEP of the student,
even if one or more non-disabled students benefit from these
services;

2. early intervening services to develop and
implement coordinated, early intervening educational
services in accordance with §226;

3. high cost special education and related services to
establish and implement cost or risk sharing funds,
consortia, or cooperatives for the LEA itself, or for LEAs
working in a consortium of which the LEA is a part, to pay
for high cost special education and related services.

B. Administrative Case Management. An LEA may use
funds received under Part B of the IDEA to purchase
appropriate technology for recordkeeping, data collection,
and related case management activities of teachers and
related services personnel providing services described in
the IEP of students with disabilities that is needed for the
implementation of those case management activities.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2054 (October 2008).
8210. Treatment of Charter Schools and their Students

A. Rights of Students with Disabilities. Students with
disabilities who attend public charter schools and their
parents retain all rights under these regulations.

B. Charter schools that are public schools of the LEA

1. In carrying out Part B of the IDEA, and these
regulations, with respect to charter schools that are public
schools of the LEA, the LEA shall:

a. serve students with disabilities attending those
charter schools in the same manner as it serves students with
disabilities in its other schools, including providing
supplementary and related services on site at the charter
school to the same extent to which the LEA has a policy or
practice of providing such services on the site of its other
public schools; and

b. provide funds under Part B of the IDEA to those
charter schools:

i. on the same basis as the LEA provides funds to
the LEA's other public schools, including proportional
distribution based on relative enrollment of students with
disabilities; and

ii. at the same time as the LEA distributes other
federal funds to the LEA's other public schools, consistent
with the state's charter school law.

2. If the public charter school is a school of an LEA
that receives funding under §705 and includes other public
schools:

a. the LEA shall be responsible for ensuring that the
requirements of these regulations are met, unless state law
assigns that responsibility to some other entity; and

b. the LEA shall meet the requirements of
Paragraph B.1 of this Section.

C. Public charter schools that are LEAs. If the public
charter school is an LEA, consistent with the definition of
LEA in 8905, that receives funding under 8705, that charter
school is responsible for ensuring that the requirements of
these regulations are met, unless state law assigns that
responsibility to some other entity.

D. Public charter schools that are not an LEA or a school
that is part of an LEA
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1. If the public charter school is not an LEA receiving
funding under 8705, or a school that is part of an LEA
receiving funding under 8705, including a type 5 charter
school, the LDE is responsible for ensuring that the
requirements of these regulations are met.

2. Paragraph D.1 of this Section does not preclude the
state from assigning initial responsibility for ensuring the
requirements of these regulations are met to another entity.
However, the LDE shall maintain the ultimate responsibility
for ensuring compliance with these regulations, consistent
with §149.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2055 (October 2008).

§211. Purchase of Instructional Materials
A. General. Each LEA that chooses to coordinate with
the National Instructional Materials Access Center

(NIMAC), when purchasing print instructional materials,
shall acquire those instructional materials in the same
manner, and subject to the same conditions as the LDE in
these regulations at 8172, as found in Bulletin 1794—The
State Textbook Adoption Policies and Procedures Manual.

B. Rights of LEA

1. Nothing in this Section shall be construed to require
an LEA to coordinate with the NIMAC.

2. If an LEA chooses not to coordinate with the
NIMAC, the LEA shall provide an assurance to the LDE that
the LEA will provide instructional materials to blind persons
or other persons with print disabilities in a timely manner.

3. Nothing in this Section relieves an LEA of its
responsibility to ensure that students with disabilities who
need instructional materials in accessible formats but are not
included under the definition of blind or other persons with
print disabilities in 34 CFR 300.172(e)(1)(i) or who need
materials that cannot be produced from NIMAS files,
receive those instructional materials in a timely manner as
described in Bulletin 1794—The State Textbook Adoption
Policies and Procedures Manual.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2055 (October 2008).
§212. Information for SEA

A. The LEA shall provide the LDE with information
necessary to enable the LDE to carry out its duties under
Part B of the IDEA including, with respect to 8157 and
8160, information relating to the performance of students
with disabilities participating in programs carried out under
Part B of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2055 (October 2008).
§213.  Public Information

A. The LEA shall make available to parents of students
with disabilities and to the general public all documents
relating to the eligibility of the agency under Part B of the
IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2055 (October 2008).
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8214. Records Regarding Migratory Students with
Disabilities

A. The LEA shall cooperate in the secretary's efforts
under Section 1308 of the ESEA to ensure the linkage of
records pertaining to migratory students with disabilities for
the purpose of electronically exchanging, among the states,

health and educational information regarding those students.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
8§215-219. Reserved.
8220.  Exception for Prior Local Plans

A. General. If the LEA or a state agency described in
8300.228 has on file with the SEA policies and procedures
that demonstrate that the LEA or state agency meets any
requirement of 8300.200, including any policies and
procedures filed under Part B of the IDEA as in effect before
December 3, 2004, the SEA shall consider the LEA or state
agency to have met that requirement for purposes of
receiving assistance under Part B of the IDEA.

B. Modification made by the LEA or State Agency.
Subject to Subsection C of this Section, policies and
procedures submitted by an LEA or a state agency in
accordance with this subpart remain in effect until the LEA
or state agency submits to the SEA the modifications that the
LEA or state agency determines are necessary.

C. Modifications Required by the SEA. The SEA may
require an LEA or a state agency to modify its policies and
procedures, but only to the extent necessary to ensure the
LEA’s or state agency's compliance with Part B of the IDEA
or state law, if:

1. after December 3, 2004, the effective date of the
Individuals with Disabilities Education Improvement Act of
2004, the applicable provisions of the Act (or the regulations
developed to carry out the Act) are amended;

2. there is a new interpretation of an applicable
provision of the Act by federal or state courts; or

3. there is an official finding of noncompliance with
federal or state law or regulations.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
8221. Notification of LEA or State Agency in Case of
Ineligibility
A. If the LDE determines that the LEA or state agency is

not eligible under Part B of the IDEA, then the LDE shall:

1. notify the LEA or state agency of that
determination; and

2. provide the LEA or state agency with reasonable
notice and an opportunity for a hearing.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
§222. LEA and State Agency Compliance

A. General. If the LDE, after reasonable notice and an
opportunity for a hearing, finds that the LEA or state agency
that has been determined to be eligible under this Chapter is
failing to comply with any requirement described in §8202
through 214, the LDE shall reduce or shall not provide any
further payments to the LEA or state agency until the LDE is
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satisfied that the LEA or state agency is complying with that
requirement.

B. Notice Requirement. Any state agency or LEA in
receipt of a notice described in Subsection A of this Section
shall, by means of public notice, take the measures necessary
to bring the pendency of an action pursuant to this section to
the attention of the public within the jurisdiction of the
agency.

C. Consideration. In carrying out its responsibilities
under this section, the LDE shall consider any decision
resulting from a hearing held under §8511 through 533 that
is adverse to the LEA or state agency involved in the
decision.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
§223.  Joint Establishment of Eligibility

A. General. The LDE may require the LEA to establish
its eligibility jointly with another LEA if the LDE
determines that the LEA will be ineligible under this Chapter
because the agency will not be able to establish and maintain
programs of sufficient size and scope to effectively meet the
needs of students with disabilities.

B. Charter School Exception. The LDE may not require
a charter school that is an LEA to jointly establish its
eligibility under Subsection A of this Section unless the
charter school is explicitly permitted to do so under the
state's charter school statute.

C. Amount of Payments. If the LDE requires the joint
establishment of eligibility under Subsection A of this
Section, the total amount of funds made available to the
affected LEASs shall be equal to the sum of the payments that
each LEA would have received under 8705 if the agencies
were eligible for those payments.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
§224. Requirements for Establishing Eligibility

A. Requirements for LEAs in General. LEAs that
establish joint eligibility under this Section shall:

1. adopt policies and procedures that are consistent
with the state’s policies and procedures under §§102 through
163 and 88165 through 174; and

2. be jointly responsible for implementing programs
that receive assistance under Part B of the IDEA.

B. Requirements for Educational Service Agencies in
General. If an educational service agency is required by state
law to carry out programs under Part B of the IDEA, the
joint responsibilities given to LEAs under Part B of the
IDEA:

1. do not apply to the administration and disbursement
of any payments received by that educational service
agency; and

2. shall be carried out only by that educational service
agency.

C. Additional Requirement. Notwithstanding any other
provision of 88223 through 224, an educational service
agency shall provide for the education of students with
disabilities in the least restrictive environment, as required
by §113.



AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2056 (October 2008).
§225. Reserved.
§226. Early Intervening Services

A. General. An LEA may not use more than 15 percent
of the amount the LEA receives under Part B of the IDEA
for any fiscal year, less any amount reduced by the LEA
pursuant to §205, if any, in combination with other amounts
(which may include amounts other than education funds), to
develop and implement coordinated, early intervening
services, which may include interagency financing
structures, for students in kindergarten through grade 12
(with a particular emphasis on students in kindergarten
through grade three) who are not currently identified as
needing special education or related services, but who need
additional academic and behavioral support to succeed in a
general education environment. (See Appendix D of 34 CFR
300.1 et seq., for examples of how 8206.D, regarding local
maintenance of effort, and 8226.A affect one another.)

B. Activities. In implementing coordinated, early
intervening services under this Section, an LEA may carry
out activities that include:

1. professional development (which may be provided
by entities other than LEASs) for teachers and other school
staff to enable such personnel to deliver scientifically based
academic and  behavioral interventions, including
scientifically based literacy instruction, and, where
appropriate, instruction on the use of adaptive and
instructional software; and

2. providing educational and behavioral evaluations,
services, and supports, including scientifically based literacy
instruction.

C. Construction. Nothing in this Section shall be
construed to either limit or create a right to FAPE under Part
B of the IDEA or to delay appropriate evaluation of a student
suspected of having a disability.

D. Reporting. Each LEA that develops and maintains
coordinated, early intervening services under this Section
shall annually report to the LDE on:

1. the number of students served under this Section
who received early intervening services; and

2. the number of students served under this Section
who received early intervening services and subsequently
receive special education and related services under Part B
of the IDEA during the preceding two year period.

E. Coordination with ESEA. Funds made available to
carry out this Section may be used to carry out coordinated,
early intervening services aligned with activities funded by,
and carried out under the ESEA if those funds are used to
supplement, and not supplant, funds made available under
the ESEA for the activities and services assisted under this
Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2057 (October 2008).
8227. Direct Services by the LDE
A. General
1. The LDE shall use the payments that would
otherwise have been available to an LEA or to a state agency
to provide special education and related services directly to
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students with disabilities residing in the area served by that
LEA, or for whom that state agency is responsible, if the
LDE determines that the LEA or state agency:

a. has not provided the information needed to
establish the eligibility of the LEA or state agency, or elected
not to apply for its Part B allotment, under Part B of the
IDEA;

b. is unable to establish and maintain programs of
FAPE that meet the requirements of these regulations;

c. is unable or unwilling to be consolidated with
one or more LEAs in order to establish and maintain the
programs; or

d. has one or more students with disabilities who
can best be served by a regional or state program or service
delivery system designed to meet the needs of these
students.

2. LDE Administrative Procedures

a. In meeting the requirements in Paragraph A.1 of
this Section, the LDE may provide special education and
related services directly, by contract, or through other
arrangements.

b. The excess cost requirements of §203.B do not
apply to the LDE.

B. Manner and Location of Education and Services. The
LDE may provide special education and related services
under Subsection A of this Section in the manner and at the
locations (including regional or state centers) as the LDE
considers appropriate. The education and services shall be
provided in accordance with these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2057 (October 2008).
§228.  State Agency Eligibility

A. Any state agency that desires to receive a subgrant for
any fiscal year under §705 shall demonstrate to the
satisfaction of the LDE that:

1. all students with disabilities who are participating
in programs and projects funded under Part B of the IDEA
receive FAPE, and that those students and their parents are
provided all the rights and procedural safeguards described
in these regulations; and

2. the agency meets the other conditions of this
chapter that apply to LEAs.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2057 (October 2008).
§229. Disciplinary Information

A. The LEA shall include in the records of a student with
a disability, the state required forms listing suspensions or
expulsions in the current or previous school year that have
been taken against the student, and transmit the forms to the
same extent that the disciplinary information is included in
and transmitted with the student records of non-disabled
students.

B. If the student transfers from one school to another, the
transmission of any of the student's records shall include
both the student's current IEP and any statement of current or
previous disciplinary action that has been taken against the
student.

AUTHORITY NOTE: Promulgated in
R.S.17:1941 et seq.

accordance  with
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HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2057 (October 2008).
Chapter 3. Evaluations, Eligibility Determinations,
Individualized Education Programs, and
Educational Placements

Subchapter A. Parental Consent

8301. Parental Consent

A. Parental Consent for Initial Evaluation

1.a. The public agency proposing to conduct an initial
evaluation to determine if a student qualifies as a student
with a disability as defined in §905 shall, after providing
notice consistent with 88503 and 504, obtain informed
consent consistent with the definition of consent in §905,
from the parent of the student before conducting the
evaluation.

b. Parental consent for initial evaluation shall not be
construed as consent for initial provision of special
education and related services.

c. The public agency shall make reasonable efforts
to obtain the informed consent from the parent for an initial
evaluation to determine whether the student is a student with
a disability.

2. For initial evaluations only, if the student is a ward
of the state and is not residing with the student's parent, the
public agency is not required to obtain informed consent
from the parent for an initial evaluation to determine
whether the student is a student with a disability if:

a. despite reasonable efforts to do so, the public
agency cannot discover the whereabouts of the parent of the
student;

b. the rights of the parents of the student have been
terminated in accordance with state law; or

c. the rights of the parent to make educational
decisions have been subrogated by a judge in accordance
with state law and consent for an initial evaluation has been
given by an individual appointed by the judge to represent
the student.

3.a. If the parent of a student enrolled in a public
school or seeking to be enrolled in a public school does not
provide consent for initial evaluation under Paragraph A of
this Section, or the parent fails to respond to a request to
provide consent, the public agency may, but is not required
to, pursue the initial evaluation of the student by utilizing the
procedural safeguards in Chapter 5 of these regulations
(including the mediation procedures under 8506 or the due
process procedures under 88507 through 516), if
appropriate.

b. The public agency does not violate its obligation
under §111 and 88302 through 308 if it declines to pursue
the evaluation.

B. Parental Consent for Services

1. A public agency that is responsible for making
FAPE available to a student with a disability shall obtain
informed consent from the parent of the student before the
initial provision of special education and related services to
the student.

2. The public agency shall make reasonable efforts to
obtain informed consent from the parent for the initial
provision of special education and related services to the
student.

3. If the parent of a student fails to respond or refuses
to consent to services under Subsection B of this Section, the
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public agency may not use the procedures in Chapter 5 of
these regulations (including the mediation procedures under
8506 or the due process procedures under 88507 through
516) in order to obtain agreement or a ruling that the
services may be provided to the student.

4. If the parent of the student refuses to consent to the
initial provision of special education and related services, or
the parent fails to respond to a request to provide consent for
the initial provision of special education and related services,
the public agency:

a. will not be considered to be in violation of the
requirement to make FAPE available to the student for the
failure to provide the student with the special education and
related services for which the public agency requests
consent; and

b. is not required to convene an IEP Team meeting
or develop an IEP under 88320 and 324 for the student for
the special education and related services for which the
public agency requests such consent.

C. Parental Consent for Reevaluations

1. Subject to Paragraph C.2 of this Section, each
public agency:

a. shall obtain informed parental consent, in
accordance with 8301.A, prior to conducting any
reevaluation of a student with a disability;

b. if the parent refuses to consent to the
reevaluation, the public agency may, but is not required to,
pursue the reevaluation by using the consent override
procedures described in Paragraph A.4 of this Section;

c. the public agency does not violate its obligation
under 8111 and 88302 through 308 if it declines to pursue
the evaluation or reevaluation;

2. The informed parental consent described in
Paragraph C.1 of this Section need not be obtained if the
public agency can demonstrate that:

a. it made reasonable efforts to obtain such consent;
and

b. the student's parent has failed to respond.

D. Other Consent Requirements

1. Parental consent is not required before:

a. reviewing existing data as part of an evaluation
or a reevaluation; or

b. administering a test or other evaluation that is
administered to all students unless, before administration of
that test or evaluation, consent is required of parents of all
students.

2. A public agency may not use a parent's refusal to
consent to one service or activity under Paragraph A of this
Section to deny the parent or student any other service,
benefit, or activity of the public agency, except as required
by these regulations.

3.a. If a parent of a student who is home schooled or
placed in a private school by the parents at their own
expense does not provide consent for the initial evaluation or
the reevaluation, or the parent fails to respond to a request to
provide consent, the public agency may not use the consent
override procedures (described in Paragraphs A.3 and C.1 of
this Section); and

b. the public agency is not required to consider the
student as eligible for services under §§132 through 144.

4. To meet the reasonable efforts requirement in
Paragraphs A.l.c, A.2.a, B.2, and C.2.a of this Section, the



public agency shall document its attempts to obtain parental
consent using the procedures in §322D.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2058 (October 2008).
Subchapter B. Evaluations and Reevaluations
§302. Initial Evaluations

A. General. Each public agency shall conduct a full and
individual initial evaluation, in accordance with 88306 and
307, before the initial provision of special education and
related services to a student with a disability under these
regulations.

B. Request for Initial Evaluation. Consistent with the
consent requirements in §301, either a parent of a student or
a public agency may initiate a request for an initial
evaluation to determine if the student is a student with a
disability.

C. Procedures
evaluation:

l.a. shall be conducted within 60 business days of
receiving parental consent for the evaluation with additional
appropriate extensions as established in Bulletin 1508—The
Pupil Appraisal Handbook; and

2. shall consist of procedures:

a. to determine if the student is a student with a
disability as defined in §905; and
b. to determine the educational needs of the student.

D. Exception. The timeframe described in Paragraph C.1
of this Section does not apply to a public agency if:

1. the parent of a student repeatedly fails or refuses to
produce the student for the evaluation; or

2. a student enrolls in a school of another public
agency after the relevant timeframe in Paragraph C.1 of this
Section has begun, and prior to a determination by the
student's previous public agency as to whether the student is
a student with a disability as defined in §905.

E. The exception in Paragraph D.2 of this Section
applies only if the subsequent public agency is making
sufficient progress to ensure a prompt completion of the
evaluation, and the parent and subsequent public agency
agree to a specific time when the evaluation will be
completed.

for Initial Evaluation. The initial

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2059 (October 2008).
8303.  Screening for Instructional Purposes is not
Evaluation
A. The screening of a student by a teacher or specialist to
determine appropriate instructional strategies for curriculum
implementation shall not be considered to be an evaluation
for eligibility for special education and related services.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2059 (October 2008).
8304. Reevaluations
A. General. A public agency shall ensure that a
reevaluation of each student with a disability is conducted in
accordance with 88305 through 308:
1. if the public agency determines that the educational
or related services needs, including improved academic
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achievement and functional performance, of the student
warrant a reevaluation; or

2. if the student's parent or teacher requests a
reevaluation.

B. Limitation. A reevaluation

Subsection A of this Section:

1. may occur not more than once a year, unless the
parent and the public agency agree otherwise; and

2. shall occur at least once every three years, unless
the parent and the public agency agree that a reevaluation is
unnecessary.

conducted  under

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2059 (October 2008).
§305. Evaluation Procedures

A. Notice. The public agency shall provide notice to the
parents of a student with a disability, in accordance with
8504, that describes any evaluation procedures the agency
proposes to conduct.

B. Conduct of Evaluation. In conducting the evaluation,
the public agency shall:

1. use a variety of assessment tools and strategies to
gather relevant functional, developmental, and academic
information about the student, including information
provided by the parent, that may assist in determining:

a. whether the student is a student with a disability
as defined in 8905; and

b. the content of the student's IEP, including
information related to enabling the student to be involved in
and progress in the general education curriculum (or for a
preschool student, to participate in appropriate activities);

2. not use any single measure or assessment as the
sole criterion for determining whether a student is a student
with a disability and for determining an appropriate
educational program for the student; and

3. use technically sound instruments that may assess
the relative contribution of cognitive and behavioral factors,
in addition to physical or developmental factors.

C. Other Evaluation Procedures. Each public agency
shall ensure that:

1. assessments and other evaluation materials used to
assess a student under these regulations:

a. are selected and administered so as not to be
discriminatory on a racial or cultural basis;

b. are provided and administered in the student's
native language or other mode of communication and in the
form most likely to yield accurate information on what the
student knows and can do academically, developmentally,
and functionally, unless it is clearly not feasible to so
provide or administer;

c. are used for the purposes for which the
assessments or measures are valid and reliable;

d. are administered by trained and knowledgeable
personnel; and

e. are administered in accordance with any
instructions provided by the producer of the assessments;

2. assessments and other evaluation materials include
those tailored to assess specific areas of educational need
and not merely those that are designed to provide a single
general intelligence quotient;

3. assessments are selected and administered so as
best to ensure that if an assessment is administered to a
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student with impaired sensory, manual, or speaking skills,
the assessment results accurately reflect the student's
aptitude or achievement level or whatever other factors the
test purports to measure, rather than reflecting the student's
impaired sensory, manual, or speaking skills (unless those
skills are the factors that the test purports to measure);

4. the student is assessed in all areas related to the
suspected disability, including, if appropriate, health, vision,
hearing, social and emotional status, general intelligence,
academic performance, communicative status, and motor
abilities;

5. assessments of students with disabilities who
transfer from one public agency to another public agency in
the same school year are coordinated with those students’
prior and subsequent schools, as necessary and as
expeditiously as possible, consistent with §302.D.2 and E, to
ensure prompt completion of full evaluations;

6. in evaluating each student with a disability under
88305 through 307, the evaluation is sufficiently
comprehensive to identify all of the student's special
education and related services needs, whether or not
commonly linked to the disability category in which the
student has been classified;

7. assessment tools and strategies that provide
relevant information that directly assists persons in
determining the educational needs of the student are
provided.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2059 (October 2008).
8306. Additional Requirements for Evaluations and
Reevaluations
A. Review of Existing Evaluation Data. As part of an
initial evaluation (if appropriate) and as part of any
reevaluation under these regulations, the IEP Team and other
qualified professionals, as appropriate, shall:
1. review existing evaluation data on the student,
including:
a. evaluations and information provided by the
parents of the student;
b. current classroom-based, local, or
assessments and classroom-based observations; and
c. observations by teachers and related services
providers; and
2. on the basis of that review and on the input from
the student's parents, identify what additional data, if any,
are needed to determine:
a.i. whether the student is a student with a disability,
as defined in 8905, and the educational needs of the student;
ii. in the case of a reevaluation of a student,
whether the student continues to have such a disability, and
the educational needs of the student;
b. the present levels of academic achievement and
related developmental needs of the student;
c.i. whether the student needs special education and
related services; or
ii. in the case of a reevaluation of a student,
whether the student continues to need special education and
related services; and
d. whether any additions or modifications to the
special education and related services are needed to enable
the student to meet the measurable annual goals set out in

Louisiana Register Vol. 34, No. 10 October 20, 2008

state

2060

the IEP of the student and to participate, as appropriate, in
the general education curriculum.

B. Conduct of Review. The group described in
Subsection A of this Section may conduct its review without
a meeting.

C. Source of Data. The public agency shall administer
such assessments and other evaluation measures as may be
needed to produce the data identified under Subsection A of
this Section.

D. Requirements if Additional Data Are Not Needed

1. If the IEP Team and other qualified professionals,
as appropriate, determine that no additional data are needed
to determine whether the student continues to be a student
with a disability, and to determine the student’s educational
needs, the public agency shall notify the parents of:

a. that determination and the reasons for the
determination; and

b. the right of the parents to request an assessment
to determine whether the student continues to be a student
with a disability, and to determine the student's educational
needs.

2. The public agency is not required to conduct the
assessment described in Subparagraph D.1.b of this Section
unless requested to do so by the student's parents.

E. Evaluations before Change in Eligibility

1. Except as provided in Paragraph E.2 of this
Section, a public agency shall evaluate a student with a
disability in accordance with §§305 through 308 before
determining that the student is no longer a student with a
disability.

2. The evaluation described in Paragraph E.1 of this
Section is not required before the termination of a student's
eligibility under these regulations due to graduation from
secondary school with a regular diploma, or due to
exceeding the age eligibility for FAPE under state law.

3. For a student whose eligibility terminates under
circumstances described in Paragraph E.2 of this Section, a
public agency shall provide the student with a summary of
the student’s academic achievement and functional
performance, which shall include recommendations on how
to assist the student in meeting the student’s postsecondary
goals.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2060 (October 2008).
§307. Determination of Eligibility

A. General. Upon completion of the administration of
assessments and other evaluation measures:

1. agroup of qualified professionals and the parent of
the student shall determine whether the student is a student
with a disability, as defined in §905, in accordance with
Subsection B of this Section and the educational needs of the
student; and

2. the public agency shall provide a copy of the
evaluation report and the documentation of determination of
eligibility at no cost to the parent.

B. Special Rule for Eligibility Determination. A student
shall not be determined to be a student with a disability
under these regulations:

1. if the determinant factor for that eligibility
determination is:



a. lack of appropriate instruction in reading,
including the essential components of reading instruction (as
defined in Section 1208(3) of the ESEA);

b. lack of appropriate instruction in math; or

c. limited English proficiency; and

2. if the student does not otherwise meet the eligibility
criteria as a student with a disability as defined under §905.

C. Procedures for Determining  Eligibility and
Educational Need

1. In interpreting evaluation data for the purpose of
determining if a student is a student with a disability as
defined in 8905, and the educational needs of the student,
each public agency shall:

a. draw upon information from a variety of sources,
including aptitude and achievement tests, parent input, and
teacher recommendations, as well as information about the
student's physical condition, social or cultural background,
and adaptive behavior; and

b. ensures that information obtained from all of
these sources is documented and carefully considered.

2. If a determination is made that a student has a
disability and needs special education and related services,
an IEP shall be developed for the student in accordance with
88320 through 324.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2060 (October 2008).

Subchapter C. Additional Procedures for Identifying
Students with Specific Learning
Disabilities

8308. Specific Learning Disabilities

A. General. Consistent with 34 CFR 300.309, the LDE
adopts the criteria for determining whether a student has a
specific learning disability in Bulletin 1508—the Pupil
Appraisal Handbook. In addition, the criteria adopted by the
LDE:

1. shall not require the use of a severe discrepancy
between intellectual ability and achievement for determining
whether a student has a specific learning disability, as
defined in §905;

2. shall permit the use of a process based on the
student's response to scientific, research-based intervention;
and

3. may permit the use of other alternative research-
based procedures for determining whether a student has a
specific learning disability, as defined in §905.

B. Consistency with State Criteria. A public agency shall
use the LDE criteria adopted in Subsection A of this Section
consistent with 34 CFR 300.308-311 and detailed in Bulletin
1508—Pupil Appraisal Handbook in determining whether a
student has a specific learning disability.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2061 (October 2008).

88309-311. Reserved.

Subchapter D. Individualized Education Programs

8320. Definition of Individualized Education Program
A. General. As used in these regulations, the term

individualized education program or IEP, a written

statement for each student with a disability that is developed,
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reviewed, and revised in a meeting in accordance with
§8320 through 324 and that shall include:

1. a statement of the student's present levels of
academic achievement, and functional performance,
including:

a. how the student's disability affects the student's
involvement and progress in the general education
curriculum (i.e., the same curriculum as for non-disabled
students); or

b. for preschool students, as appropriate, how the
disability affects the student's participation in appropriate
activities;

2.a. a statement of measurable annual goals, including
academic and functional goals designed to:

i. meet the student's needs that result from the
student’s disability to enable the student to be involved in
and make progress in the general education curriculum; and

ii. meet each of the student's other educational
needs that result from the student’s disability;

b. for students with disabilities who take an
alternate assessment, aligned to alternate achievement
standards, a description of benchmarks or short-term
objectives;

3. adescription of:

a. how the student's progress toward meeting the
annual goals described in Paragraph A.2 of this Section will
be measured; and

b. when periodic reports on the progress the student
is making toward meeting the annual goals (such as through
the use of quarterly or other periodic reports, concurrent
with the issuance of the report cards) will be provided,;

4. a statement of the special education and related
services and supplementary aids and services, based on peer-
reviewed research to the extent practicable, to be provided to
the student, or on behalf of the student, and a statement of
the program modifications or supports for school personnel
that will be provided to enable the student:

a. to advance appropriately toward attaining the
annual goals;

b. to be involved in and make progress in the
general education curriculum in accordance with Paragraph
A.1 of this Section, and to participate in extracurricular and
other nonacademic activities; and

c. to be educated and participate with other students
with disabilities and nondisabled students in the activities
described in this Section;

5. an explanation of the extent, if any, to which the
student will not participate with students without disabilities
in the regular class and in the activities described in
Paragraph A.4 of this Section;

6. a statement of any individual appropriate
accommodations that are necessary to measure the academic
achievement and functional performance of the student on
state and district-wide assessments consistent with Section
612(a)(16) of the IDEA; and

a. if the IEP Team determines that the student shall
take an alternate assessment instead of a particular regular
state or district-wide assessment of student achievement, a
statement of why:

i. the student cannot participate in the regular
assessment; and
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ii. the particular alternate assessment selected is
appropriate for the student; and

7. the projected date for the beginning of the services
and modifications described in Paragraph A.4 of this
Section, and the anticipated frequency, location, and
duration of those services and modifications.

B. Transition Services. Beginning not later than the first
IEP to be in effect when the student with a disability turns 16
or younger if determined appropriate by the IEP Team, and
updated annually, thereafter, the IEP shall include:

1. appropriate measurable postsecondary goals based
upon age appropriate transition assessments related to
training, education, employment, and where appropriate,
independent living skills; and

2. the transition services (including courses of study)
needed to assist the student in teaching those goals.

C. Transfer of Rights at Age of Majority. Beginning not
later than one year before a student reaches the age of
majority under state law, the student's IEP shall include a
statement that the student has been informed of the student's
rights under Part B of the IDEA, if any, that will transfer to
the student on reaching the age of majority, under §520.

D. Construction. Nothing in this Section shall be
construed to require:
1. that additional information be included in a

student's IEP beyond what is explicitly required in Section
614 of the IDEA; or

2. the IEP Team to include information under one
component of a student's IEP that is already contained under
another component of the student’s IEP.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2061 (October 2008).
8321. IEP Team

A. The public agency shall ensure that the IEP Team for
each student with a disability includes:

1. one or both of the parents of the student;

2. not less than one regular education teacher of the
student (if the student is, or may be, participating in the
regular education environment);

3. not less than one special education teacher of the
student, or where appropriate, not less than one special
education provider of the student;

4. an officially designated representative of the public
agency who:

a. isqualified to provide, or supervise the provision
of, specially designed instruction to meet the unique needs
of students with disabilities;

b. is knowledgeable about the general education
curriculum; and

c. is knowledgeable about the availability of
resources of the public agency;

5. an individual who can interpret the instructional
implications of evaluation results, who may be a member of
the team as described in Paragraphs A.2 through A.6 of this
Section;

6. at the discretion of the parent or the agency, other
individuals who have knowledge or special expertise
regarding the student, including related service personnel as
appropriate; and

7. whenever appropriate, the student with a disability.
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B. Transition Services Participants

1. In accordance with Paragraph A.7 of this Section,
the public agency shall invite a student with a disability to
attend the student's IEP Team meeting if a purpose of the
meeting will be the consideration of the postsecondary goals
for the student and the transition services needed to assist the
student in reaching those goals under §320.B.

2. If the student does not attend the IEP Team
meeting, the public agency shall take other steps to ensure
that the student's preferences and interests are considered.

3. To the extent appropriate, with the consent of the
parents or the student who has reached the age of majority,
in implementing the requirements of Paragraph B.1 of this
Section, the public agency shall invite a representative of
any participating agency that is likely to be responsible for
providing or paying for transition services.

C. Determination of Knowledge and Special Expertise.
The determination of the knowledge or special expertise of
any individual described in Paragraph A.6 of this Section
shall be made by the party (parents or public agency) who
invited the individual to be a member of the IEP Team.

D. Designating a Public Agency Representative. A public
agency may designate a public agency member of the IEP
Team to also serve as the agency representative, if the
criteria in Paragraph A.4 of this Section are satisfied.

E. 1EP Team Attendance

1. A member of the IEP Team described in Paragraphs
A.2 through A5 of this Section is not required to attend an
IEP meeting, in whole or in part, if the parent of the student
with a disability and the public agency agree, in writing, that
the attendance of the member is not necessary because the
member's area of the curriculum or related services is not
being modified or discussed in the meeting.

2. A member of the IEP Team described in Paragraph
E.1 of this Section may be excused from attending an IEP
Team meeting, in whole or in part, when the meeting
involves a modification to or discussion of the member's
area of the curriculum or related services, if:

a. the parent, in writing, and the public agency
consent to the excusal; and

b. the member submits, in writing to the parent and
the IEP Team, input into the development of the IEP prior to
the meeting.

F. Initial IEP Team Meeting for Child under Part C. In
the case of a child who was previously served under Part C
of the IDEA, an invitation to the initial IEP Team meeting
shall, at the request of the parent, be sent to the Part C
service coordinator or other representatives of the Part C
system to assist with the smooth transition of services.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2062 (October 2008).
§322. Parent Participation
A. Public Agency Responsibility—General. Each public

agency shall take steps to ensure that one or both of the
parents of the student with a disability are present at each
IEP Team meeting or are afforded the opportunity to
participate, including:

1. notifying parents of the meeting early enough to
ensure that they will have an opportunity to attend; and

2. scheduling the meeting at a mutually agreed upon
time and place.



B. Information Provided to Parents

1. The notice required under Paragraph A.1 of this
Section shall:

a. indicate the purpose, time, and location of the
meeting and who will be in attendance; and

b. inform the parents of the provisions in §321.A.6
and C (relating to the participation of other individuals on
the IEP Team who have knowledge or special expertise
about the student), and 8321F (relating to the participation of
the Part C service coordinator or other representatives of the
Part C system at the initial IEP Team meeting for a student
previously served under Part C of the IDEA).

2. For a student with a disability beginning not later
than the first IEP to be in effect when the student turns 16, or
younger if determined to be appropriate by the IEP Team,
the notice also shall:

a. indicate:

i. that a purpose of the meeting will be the
consideration of the postsecondary goals and transition
services for the student, in accordance with §320.B; and

ii. that the agency will invite the student; and

b. identify any other agency that will be invited to
send a representative.

C. Other Methods to Ensure Parent Participation. If
neither parent can attend an IEP Team meeting, the public
agency shall use other methods to ensure parent
participation, including individual or conference telephone
calls, consistent with 8328 (related to alternative means of
meeting participation).

D. Conducting an IEP Team Meeting without a Parent in
Attendance. A meeting may be conducted without a parent in
attendance if the public agency is unable to convince the
parents that they should attend. In this case, the public
agency shall keep a record of its attempts to arrange a
mutually agreed upon time and place, such as:

1. detailed records of telephone calls made or
attempted and the results of those calls;

2. copies of correspondence sent to the parents and
any responses received; and

3. detailed records of visits made to the parent's home
or place of employment and the results of those visits.

E. Use of Interpreters or Other Action, as Appropriate.
The public agency shall take whatever action is necessary to
ensure that the parent understands the proceedings of the IEP
Team meeting, including arranging for an interpreter for
parents with deafness or whose native language is other than
English.

F. Parent Copy of Student's IEP. The public agency shall
give the parent a copy of the student's IEP at no cost to the
parent.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2062 (October 2008).
8323. When IEPs Shall Be in Effect

A. General. At the beginning of each school year, each
public agency shall have in effect, for each student with a
disability within its jurisdiction, an IEP, as defined in §320.

B. IEPs for Students Aged 3 through 5

1. In the case of student with a disability aged 3

through 5, the IEP Team shall consider an individualized
family service plan (IFSP), if the student was served under
Part C of the IDEA.
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C. Initial IEPs; Provision of Services. Each public
agency shall ensure that:

1. a meeting to develop an IEP for a student is
conducted within 30 days of a determination that the student
needs special education and related services; and

2. assoon as possible but no later than 10 school days
following the development of the IEP, special education and
related services are made available to the student in
accordance with the student’s IEP.

D. Accessibility of Student's IEP to Teachers and Others.
Each public agency shall ensure that:

1. the student's IEP is accessible to each regular
education teacher, special education teacher, related services
provider, and any other service provider who is responsible
for its implementation;

2. each teacher and service provider described in
Paragraph D.1 of this Section shall be informed of:

a. his or her specific responsibilities related to
implementing the student's IEP; and

b. the specific accommodations, modifications, and
supports that shall be provided for the student in accordance
with the IEP.

E. IEPs for Students who Transfer Public Agencies in the
Same State. If a student with a disability (who had an IEP
that was in effect in a previous public agency within
Louisiana) transfers to a new public agency within
Louisiana, and enrolls in a new school within the same
school year, the new public agency (in consultation with the
parents) shall provide FAPE to the student (including
services comparable to those described in the student's IEP
from the previous public agency), until the new public
agency either:

1. adopts the student's IEP from the previous public
agency; or

2. develops, adopts, and implements a new IEP that
meets the applicable requirements in §8320 through 324.

F. 1EPs for Students who Transfer from Another State. If
a student with a disability (who had an IEP that was in effect
in a previous public agency in another state) transfers to a
public agency in Louisiana, and enrolls in a new school
within the same school year, the new public agency (in
consultation with the parents) shall provide the student with
FAPE (including services comparable to those described in
the student's IEP from the previous public agency), until the
new public agency:

1. conducts an evaluation pursuant to §8305 through
307 (if determined to be necessary by the new public
agency); and

2. develops, adopts, and implements a new IEP, if
appropriate, that meets the applicable requirements in §8320
through 324.

G. Transmittal of Records. To facilitate the transition for
a student described in Subsections E and F of this Section:

1. the new public agency in which the student enrolls
shall take reasonable steps to promptly obtain the student's
records, including the IEP and supporting documents and
any other records relating to the provision of special
education or related services to the student, from the
previous public agency in which the student was enrolled,
pursuant to 34 CFR 99.31(a)(2); and
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2. the previous public agency in which the student
was enrolled shall take reasonable steps to promptly respond
to the request from the new public agency.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2063 (October 2008).
Subchapter E. Development of IEP
8324. Development, Review, and Revision of IEP

A. Development of IEP

1. General. In developing each student's IEP, the IEP
Team shall consider:

a. the student's strengths;

b. the concerns of the parents for enhancing the
education of their child,;

c. the results of the initial evaluation or most recent
evaluation of the student; and

d. the academic, developmental, and functional
needs of the student.

2. Consideration of Special Factors. The IEP Team
shall:

a. in the case of a student whose behavior impedes
his or her learning or that of others, consider the use of
positive behavioral interventions and supports, and other
strategies, to address that behavior;

b. in the case of a student with limited English
proficiency, consider the language needs of the student as
those needs relate to the student's IEP;

c. in the case of a student who is blind or visually
impaired, provide for instruction in Braille and the use of
Braille unless the IEP Team determines, after an evaluation
of the student's reading and writing skills, needs, and
appropriate reading and writing media (including an
evaluation of the student's future needs for instruction in
Braille or the use of Braille) that instruction in Braille or the
use of Braille is not appropriate for the student;

d. consider the communication needs of the student,
and in the case of a student who is deaf or hard-of-hearing,
consider the student's language and communication needs,
opportunities for direct communications with peers and
professional personnel in the student's language and
communication mode, academic level, and full range of
needs, including opportunities for direct instruction in the
student’s language and communication mode; and

e. consider whether the student requires assistive
technology devices and services based on
assessment/evaluation results; and

f. consider health needs of students with disabilities
to be met during the school day based on a health
assessment.

3. Requirement with Respect to Regular Education
Teacher. A regular education teacher of a student with a
disability, as a member of the IEP Team, shall, to the extent
appropriate, participate in the development of the IEP of the
student, including the determination of:

a. appropriate positive behavioral interventions and
supports and other strategies for the student; and

b. supplementary aids and services, program
modifications, and support for school personnel consistent
with §320.A.4.
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4. Agreement

a. In making changes to a student's IEP after the
annual IEP Team meeting for a school year, the parent of a
student with a disability and the public agency may agree
not to convene an IEP Team meeting for the purposes of
making those changes, and instead may develop a written
document to amend or modify the student’s current IEP.

b. If changes are made to the student's IEP in
accordance with Paragraph A.4.a of this Section, the public
agency shall ensure that the student's IEP Team is informed
of those changes.

5. Consolidation of IEP Team Meetings. To the extent
possible, the public agency shall encourage the consolidation
of reevaluation meetings for the student and other IEP Team
meetings for the student.

6. Amendments. Changes to the IEP may be made
either by the entire IEP Team at an IEP Team meeting, or as
provided in Paragraph A.4 of this Section, by amending the
IEP rather than by redrafting the entire IEP. A parent shall be
provided with a revised copy of the IEP with the
amendments incorporated.

B. Review and Revision of IEPs.

1. Each public agency shall ensure that, subject to
Paragraphs B.2 and B.3 of this Section, the IEP Team:

a. reviews the student's IEP periodically, but not
less than annually, to determine whether the annual goals for
the student are being achieved; and

b. revises the IEP, as appropriate, to address:

i. any lack of expected progress toward the
annual goals described in §320.A.2, and in the general
education curriculum, if appropriate;

ii. the results of any reevaluation conducted under
§304;

iii. information about the student provided to, or
by, the parents, as described under §306.A.2;
iv. the student's anticipated needs; or

v. other matters.

2. Consideration of Special Factors. In conducting a
review of the student's IEP, the IEP Team shall consider the
special factors described in Paragraph A.2 of this Section.

3. Requirement with Respect to Regular Education
Teacher. A regular education teacher of the student, as a
member of the IEP Team, shall, consistent with Paragraph
A.3 of this Section, participate in the review and revision of
the IEP of the student.

C. Failure to Meet Transition Objectives

1. Participating Agency Failure. If a participating
agency, other than the public agency, fails to provide the
transition services described in the IEP in accordance with
§320.B, the public agency shall reconvene the IEP Team to
identify alternative strategies to meet the transition
objectives for the student set out in the IEP.

2. Construction. Nothing in these regulations relieves
any participating agency, including Louisiana Rehabilitation
Services, of the responsibility to provide or pay for any
transition service that the agency would otherwise provide to
students with disabilities who meet the eligibility criteria of
that agency.



D. Students with Disabilities in Adult Prison
1. Requirements That Do Not Apply. The following
requirements do not apply to students with disabilities who
are convicted as adults under state law and incarcerated in
adult prisons:

a. the requirements contained in Section 612(a)(16)
of the IDEA and 8320.A.6 (relating to participation of
students with disabilities in general assessments;

b. the requirements in §320.B (relating to transition
planning and transition services) do not apply with respect to
the students whose eligibility under Part B of the IDEA will
end, because of their age, before they will be eligible to be
released from prison based on consideration of their
sentence and eligibility for early release.

2. Modifications of IEP or Placement

a. Subject to Subparagraph D.2.b of this Section,
the IEP Team of a student with a disability who is convicted
as an adult under state law and incarcerated in an adult
prison may modify the student's IEP or placement if the state
has demonstrated a bona fide security or compelling
penological interest that cannot otherwise be accommodated.

b. The requirements of 8320 (relating to IEPs), and
8114 (relating to LRE), do not apply with respect to the
modifications described in Subparagraph D.2.a of this
Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2064 (October 2008).
8325.  Private School Placements by Public Agencies

A. Developing IEPs

1. Before a public agency places a student with a
disability in, or refers a student to, a private school or
facility, the agency shall initiate and conduct a meeting to
develop an IEP for the student in accordance with §8320 and
324.

2. The agency shall ensure that a representative of the
private school or facility attends the meeting. If the
representative cannot attend, the agency shall use other
methods to ensure participation by the private school or
facility, including individual or conference telephone calls.

B. Reviewing and Revising IEPs

1. After a student with a disability enters a private
school or facility, any meetings to review and revise the
student’s IEP may be initiated and conducted by the private
school or facility at the discretion of the public agency.

2. If the private school or facility initiates and
conducts these meetings, the public agency shall ensure that
the parents and an agency representative:

a. are involved in any decision about the student's
IEP; and

b. agree to any proposed changes in the IEP before
those changes are implemented.

C. Responsibility. Even if a private school or facility
implements a student's IEP, responsibility for compliance
with these regulations remains with the public agency and
the LDE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
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8326. Reserved.
§327. Educational Placements

A. Consistent with 8§502.C, each public agency shall
ensure that the parents of each student with a disability are
members of any group that makes decisions on the
educational placement of their child.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
8328.  Alternative Means of Meeting Participation

A. When conducting IEP Team meetings and placement
meetings pursuant to Chapters 3 and 5 of these regulations,
and carrying out administrative matters under Section 615 of
the IDEA (such as scheduling, exchange of witness lists, and
status conferences), the parent of a student with a disability
and a public agency may agree to use alternative means of
meeting participation, such as videoconferences and
conference calls.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).

Chapter 4. Special School District (SSD) and BESE
Special Schools (BSS)

Subchapter A. Special School District

8401. Special School District (SSD)

A. BESE is the governing authority of the Special School
District (SSD). The state superintendent shall administer
SSD, an educational service agency within the department,
pursuant to R.S. 17:1951.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
8402. Provision of Services

A. Special education services provided by SSD to
students with disabilities shall be provided in compliance
with these regulations. Provision of services to other
students (gifted or talented or regular education) is not
governed by these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
8403. Facility

A. For the purpose of this Chapter, facility shall refer to
the agency or site that houses an SSD program. Facility does
not include SSD, which does not operate any facilities but
provides educational services to residents or clients at
facilities operated by other agencies.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
8404. Purpose and Jurisdiction

A. SSD shall be responsible for providing special
education and related services to any student with
disabilities who is enrolled in any state-operated facility as a
resident of the facility and for providing appropriate
educational services to any eligible student enrolled in any
state-operated mental health facility as a resident of the
facility, when the facility releases the student to SSD for
educational purposes.
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B. Individuals with disabilities over age 21 but not over
age 24 shall be provided continued special education
services when data indicate that the individual with a
disability is able to continue to benefit from a program of
instruction specifically designed to provide for different
learning styles of individuals with disabilities.

C. SSD may enter into interagency agreements with
other state agencies to provide appropriate educational
services, including special education and related services, to
any eligible student who is not a resident of a state-operated
facility but who is in the care or custody of a public or
private department, agency, or institution.

D. SSD may enter into interagency agreements with
other State agencies to provide appropriate educational
services to any eligible individual regardless of age who is
enrolled in any state-operated facility as a resident of the
facility.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2065 (October 2008).
8405. Transition/Day Programs

A. SSD may enter into interagency agreements with
other State agencies which operate transition programs or
day programs to provide appropriate educational services to
students. This includes private providers of alternative
educational services, as described in R.S. 17:100.1, in both
residential and transition/day programs.

1. Transition/day programs shall contain the following
elements:

a. all transition/day programs shall be established
by the facility in a detailed, written plan approved by the
state director;

b. students in a transition/day program who attend
school in their regular LEA may not be placed in the SSD
educational program for brief periods of time such as
holidays and other periods during which the student's regular
LEA is closed; exceptions may be made for unique
circumstances on a case-by-case basis with prior written
consent of the SSD state director;

c. the facility shall provide the necessary supports,
including crisis management and health-related services, to
SSD students who are in the transition/day program; and

d. only students who are also receiving other
services from the facility may enroll in an SSD program at
the facility; educational services may not be the only service
the student receives in the transition/day program.

B. The provision of educational services to students in a
transition or day program is subject to adequate SSD funding
availability. If funds are unavailable to SSD, the student's
LEA of current residence assumes jurisdiction for the
student and is responsible for providing FAPE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8406. Emergency and Respite Care Program

A. The admission of a student by the state of Louisiana
into a state-operated facility for a temporary program of
respite care shall not automatically require enrollment in
SSD for the purpose of these regulations. The admission of a
student on an emergency basis shall not constitute
enrollment in SSD; however, if such admission continues
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after a decision has been made by the legally constituted
agency or by a court of the state of Louisiana to place the
student in a state-operated residential facility on a non-
emergency basis, the student shall be enrolled in SSD in
accordance with these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8407. Reserved.
8408. Financing

A. SSD shall retain full financial responsibility for all
education programs administered by SSD.

B. The entity housing an SSD program is responsible for
providing all transportation services, including those
contained in a student's IEP, and daily living supplies such as
basic cleaning supplies; personal hygiene supplies; meals
and meal supplies, including but not limited to utensils,
cups, and plates; and medical and health related supplies.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8409. Reserved.
8410. Students with Disabilities in Adult Prisons

A. The following requirements shall not apply to
students with disabilities who are convicted as adults under
state law and incarcerated in adult prisons:

1. the requirements relating to participation of
students with disabilities in general assessments; and

2. the requirements relating to transition planning and
transition services, with respect to students whose eligibility
will end, because of their age, before they will be released
from prison.

B. If a student with a disability is convicted as an adult
under state law and incarcerated in an adult prison, the
student's IEP Team may modify the student's IEP or
placement notwithstanding the requirements for least
restrictive environment if the state has demonstrated a bona
fide security or compelling penological interest that cannot
otherwise be accommodated.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941, et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8411.-449. Reserved.

Subchapter B. BESE Special Schools

8450. BESE Special Schools (BSS)

A. BESE is the governing authority of the BESE Special
Schools (BSS). The State Superintendent shall supervise and
oversee the administration of the BESE Special Schools. The
BESE Special Schools are Louisiana School for the Deaf
(LSD), Louisiana School for the Visually Impaired (LSVI),
and Louisiana Special Education Center (LSEC). These are
State-operated schools providing educational programs and
services for residential and/or day students.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8451.-452. Reserved.
8460. Purpose and Jurisdiction

A. BESE special schools are designated to provide FAPE
for students who have been evaluated and classified as



having low-incidence impairments, including but not limited
to hearing impairments, visual impairments, or orthopedic
impairments, that meet the criteria for admission for each
such special school.

B.1. Each BSS, in recognition of its uniqueness and
expertise in serving students with low incidence
impairments, is designated as a specialized state-wide
resource center and may assist LEAs in the provision of
services as requested by LEAs.

2. Services may include, but are not limited to: student
assessment; in-service training; curricular materials sharing;
consultation; and program design, development, and
evaluation.

C. Notwithstanding any other provision of these
regulations, when a student with a disability is admitted to a
BSS and receives the majority of educational services from
the BSS, the student shall be under the jurisdiction of the
BSS, even if the student receives some services from an
LEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2066 (October 2008).
8461. Provision of Services

A. Special education services provided by BSS to
students with disabilities shall be provided in compliance
with these regulations. Provision of services to other (gifted,
talented or regular education) students is not governed by
these regulations.

AUHORITY NOTE: Promulgated in  accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2067 (October 2008).
8462. LEA Request for Enrollment in a BSS

A. When an LEA requests that a student be enrolled in a
BSS, the requesting LEA is to provide the BSS with
documentation of the need for educating the student in the
BSS, and

B. prior to and during the admission consideration, the
requesting LEA will be responsible for providing:

1. documentation reflecting the student's
educational/behavioral functioning in the LEA setting
including the student’s mode of communication to assist in
determining a BSS's ability to provide an appropriate
program. This includes, but is not limited to student's
records, the most recent evaluation, most recent IEP, all
records and reports regarding grades and high stakes testing,
behavior incidents, audiometric data, vision data,
educational progress, immunizations, special health concerns
and relevant information from private providers; and

2. an LEA representative at the IEP conference, as
appropriate;

C. if a student is not admitted to a BSS, the requesting
LEA is responsible for providing services or causing
services to be provided to the student.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq. including R.S. 17:1960
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2067 (October 2008).
8463. Parent Request for Enrollment to LSD or LSVI

A. If an LEA does not request enrollment to a BSS, a
parent may request admittance to LSD or LSVI. This request
is referred to as parent option.
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B. Prior to September 1 of each school year, LSD and
LSVI shall determine starting enrollment/resource figures
for:

1. the number of students enrolled to date through the
referral process and previous parent option students who
continue to meet enrollment standards;

2. the resources available to provide supplementary
services beyond classroom instruction for those students
(e.g., bus space availability; professional service contract
limits for OT and PT, psychiatric and psychological services;
residential staff/student ratio).

C. If the student is not admitted to LSD or LSVI,
jurisdiction does not change.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq. including R.S. 17:1946 and R.S. 17:1960.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2067 (October 2008).
8464. Admission and Release

A. Eligible students with disabilities, including those
who can be served through regular education facilities, shall
be admitted to and released from BESE Special Schools,
according to procedures approved by BESE, which include
the components listed below.

B.1. Each BSS shall develop and maintain operational
procedures concerning the admission of students which
incorporate the following:

a. each BSS shall make an annual determination of
the number of additional students by grade, bus space
availability, professional service contract limits for OT and
PT, psychiatric and psychological services, and residential
staff/student who may be admitted;

b. students shall be between 3 and 21 years of age,
inclusive;

c. as permitted by statute, appropriate services,
which need not comply with these regulations, may be
provided at extended ages;

d. students must be residents of Louisiana;

e. students must possess a current evaluation with a
disability classification that is germane to the services of the
school; and

f. students who are not otherwise eligible for
admission to a BSS may be admitted for educational
purposes, including providing interaction with non-disabled
peers and educating students who, based on a medical
diagnosis, will likely be eligible for admission in the future.

2. Each BSS shall develop and maintain operational
procedures concerning the release of students which
incorporate the following circumstances:

a. when a student has received a regular high school
diploma;

b. when a student has reached his/her twenty-
second birthday by the completion of the current school
session or an age extension is granted by law; unless:

i. the admissions and release committee of the
BSS determines that the needs of the student are appropriate
to continued educational services, in accordance with
eligibility requirements stated above for educational
services; and

ii. the board special school director authorizes an
additional period of service to the student which includes
cooperative inter-agency or postgraduate services;
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iii. services provided to students over the age of 22

need not be in accordance with these regulations;

c. when the student's IEP Team determines that the
BSS is not appropriate for the student;

d. when parental approval
withdrawn;

e. when a student is removed in accordance with
applicable law.

3. A student who cannot conform to a residential
setting may be denied admission or continued enrollment as
a residential student and be released from a BSS. An LEA or
parent may seek admission for the student to be enrolled as a
day student.

4. The BSS shall notify the appropriate LEA when a
student who is still eligible for a free appropriate public
education is released from BSS.

for placement is

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2067 (October 2008).
8465. Reserved.
8466. Transportation

A. Home visit transportation for residential students will
be provided within the school calendar, which is updated and
approved in accordance with BESE procedures. Additional
home visit transportation costs will be borne by the parent
unless otherwise provided in the IEP or school policy.

B. Each BSS may establish a policy to provide for
transportation or to reimburse parents for transportation, at
the option of the BSS, when the BSS requires that the
student be sent home.

C. Daily transportation for commuter/day students will
be the responsibility of the requesting LEA, unless the
student was admitted via Parent Option. Nothing in these
regulations would prohibit LEAs from providing
transportation for a Parent Option student.

AUTHORITY NOTE: Promulgated in  accordance
R.S.17:1941 et seq. including R.S. 17:1946 and R.S. 17:1960.

HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2068 (October 2008).
8467-499. Reserved.

with

Chapter 5. Procedural Safeguards
Subchapter A. Due Process Procedures for Parents and
Students
8501. Responsibility of State and Other Public
Agencies
A. The LDE shall ensure that each public agency
establishes, maintains, and implements procedural

safeguards that meet the requirements of §8501 through 536.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2068 (October 2008).
8502. Opportunity to Examine Records and Parent
Participation in Meetings
A. Opportunity to Examine Records. The parents of a

student with a disability shall be afforded, in accordance
with procedures of 88613 through 621, an opportunity to
inspect and review all education records with respect to:

1. the identification, evaluation, and educational
placement of the student; and

2. the provision of a free appropriate public education
to the student.
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B. Parent Participation in Meetings

1. The parents of a student with a disability shall be
afforded an opportunity to participate in meetings with
respect to:

a. the identification, evaluation, and educational
placement of the student; and

b. the provision of a free appropriate public
education to the student.

2. Each public agency shall provide notice consistent
with §322.A.1 and B.1 to ensure that parents of a student
with a disability have the opportunity to participate in
meetings described in Paragraph B.1of this Section.

3. A meeting does not include informal or
unscheduled conversations involving public agency
personnel and conversations on issues such as teaching
methodology, lesson plans, or coordination of service
provision. A meeting also does not include preparatory
activities in which public agency personnel engage to
develop a proposal or response to a parent proposal that will
be discussed at a later meeting.

C. Parent Involvement in Placement Decisions

1. Each public agency shall ensure that a parent of
each student with a disability is a member of any group that
makes decisions on the educational placement of the parent's
child.

2. In implementing the requirements of Paragraph C.1
of this Section, the public agency shall use procedures
consistent with the procedures described in §322.A through
B.1.

3. If neither parent can participate in a meeting in
which a decision is to be made relating to the educational
placement of his or her child, the public agency shall use
other methods to ensure their participation, including
individual or conference telephone calls, or video
conferencing.

4. A placement decision may be made by a group
without the involvement of a parent, if the public agency is
unable to obtain the parent's participation in the decision. In
this case, the public agency shall have a record of its attempt
to ensure parental involvement.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2068 (October 2008).
8503. Independent Educational Evaluation (IEE)
A. General

1. The parents of a student with a disability have the
right under these regulations to obtain an independent
educational evaluation of the student, subject to Subsections
B through E of this Section.

2. Each public agency shall provide to the parent,
upon request for an IEE, information about where an
independent educational evaluation may be obtained and the
agency criteria applicable for independent educational
evaluations as set forth in Subsection E of this Section.

3. For the purposes of this Chapter:

a. Independent Educational Evaluation (IEE)—an
evaluation conducted by a qualified examiner who is not
employed by the public agency responsible for the education
of the student in question; and

b. Public Expense—that the public agency either
pays for the full cost of the evaluation or ensures that the



evaluation is otherwise provided at no cost to the parent,
consistent with §103.

B. Parent Right to Evaluation at Public Expense

1. Aparent has the right to an independent educational
evaluation at public expense if the parent disagrees with an
evaluation obtained by the public agency, subject to the
conditions in Paragraphs B.2 through 4 of this Section.

2. If a parent requests an independent educational
evaluation at public expense, the public agency shall,
without unnecessary delay, either:

a. file arequest for due process hearing to show that
its evaluation is appropriate; or

b. ensure that an independent educational
evaluation is provided at public expense, unless the agency
demonstrates in a hearing pursuant to 88507 through 513
that the evaluation obtained by the parent did not meet
agency criteria.

3. If the public agency files a request for due process
hearing and the final decision is that the agency's evaluation
is appropriate, the parent still has the right to an independent
educational evaluation, but not at public expense.

4. If a parent requests an independent educational
evaluation, the public agency may ask for the parent's reason
why he or she objects to the public evaluation. However, the
public agency may not require the parent to provide an
explanation and may not unreasonably delay either
providing the independent educational evaluation at public
expense or filing a request for due process hearing to defend
the public evaluation.

5. A parent is entitled to only one independent
educational evaluation at public expense each time the
public agency conducts an evaluation with which the parent
disagrees.

C. Parent-Initiated Evaluations. If the parent obtains an
independent educational evaluation at public expense or
shares with the public agency an evaluation obtained at
private expense, the results of the evaluation:

1. shall be considered by the public agency, if it meets
agency criteria, in any decision made with respect to the
provision of FAPE to the student; and

2. may be presented by any party as evidence at a
hearing on a due process request regarding that student
under Chapter 5 of these regulations.

D. Requests for Evaluations by Hearing Officers. If a
hearing officer requests an independent educational
evaluation as part of a hearing on a request for due process
hearing, the cost of the evaluation shall be at public expense.

E. Agency Criteria

1. If an independent educational evaluation is at
public expense, the criteria under which the evaluation is
obtained, including the location of the evaluation and the
qualifications of the examiner, shall be the same as the
criteria that the public agency uses when it initiates an
evaluation, to the extent those criteria are consistent with the
parent’s right to an independent educational evaluation.

2. Except for the criteria described in Paragraph E.1 of
this Section, a public agency may not impose conditions or
timelines related to obtaining an independent educational
evaluation at public expense.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2068 (October 2008).
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8504. Prior Notice by the Public Agency; Content of
Notice

A. Notice. Written notice that meets the requirements of
Subsection B of this Section shall be given to the parents of
a student with a disability a reasonable time before the
public agency:

1. proposes to initiate or change the identification,
evaluation, or educational placement of the student or the
provision of a free appropriate public education to the
student; or

2. refuses to initiate or change the identification,
evaluation, or educational placement of the student or the
provision of a free appropriate public education to the
student.

B. Content of Notice. The notice under Subsection A of
this Section shall include:

1. a description of the action proposed or refused by
the agency;

2. an explanation of why the agency proposes or
refuses to take the action;

3. a description of each evaluation procedure,
assessment, record, or report the agency used as a basis for
the proposed or refused action;

4. a statement that the parents of a student with a
disability have protection under the procedural safeguards of
this chapter and, if this notice is not an initial referral for an
evaluation, the means by which a copy of a description of
the procedural safeguards can be obtained;

5. sources for parents to contact to obtain assistance in
understanding the provisions of this chapter;

6. a description of other options that the IEP Team
considered and the reasons why those options were rejected;
and

7. adescription of other factors that are relevant to the
agency's proposal or refusal.

C. Notice in Understandable Language

1. The notice required under paragraph A of this
section shall be:

a. written in language understandable to the general
public; and

b. provided in the native language of the parent or
other mode of communication used by the parent, unless it is
clearly not feasible to do so.

2. If the native language or other mode of
communication of the parent is not a written language, the
public agency shall take steps to ensure that:

a. the notice is translated orally or by other means
to the parent in his or her native language or other mode of
communication;

b. the parent understands the content of the notice;
and

c. there is written evidence that the requirements of
Subparagraph C.2.a and b of this Section have been met.

D. If the notice relates to an action proposed by the
agency that also requires parental consent under 8301, the
LEA may give notice at the same time it requests parental
consent.

AUTHORITY NOTE:
R.S.17:1941 et seq.

HISTORICAL NOTE: Promulgated by the Board of Elementary
and Secondary Education, LR 34:2069 (October 2008).

Promulgated in accordance with
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8505. Procedural Safeguards Notice

A. General. A copy of the procedural safeguards entitled
Louisiana's Educational Rights of Children with Disabilities
shall be given to the parents of a student with a disability
only one time a school year, except that a copy also shall be
given to the parents:

1. upon initial referral or parent request for evaluation;

2. upon receipt of the first state complaint under
88151 through 153 and upon receipt of the first request for
due process hearing under 8507 in a school year;

3. in accordance with the discipline procedures in
8530.H; and

4. upon request by a parent.

B. Internet Website. A public agency may place a current
copy of the procedural safeguards notice on its Internet
website if a website exists.

C. Contents. The procedural safeguards notice shall
include a full explanation of all procedural safeguards
available under §148, 88151 through 153, 8301, §8503
through 518, 8520, 88530 through 536 and §8611 through
625 relating to:

1. independent educational evaluations;

2. prior written notice;

3. parental consent;

4. access to education records;

5. opportunity to present and resolve complaints
through the due process complaint and state complaint
procedures, including:

a. the time period in which to file a complaint;

b. the opportunity for the agency to resolve the
complaint; and

c. the difference between the due process complaint
and the state complaint procedures, including the jurisdiction
of each procedure, what issues may be raised, filing and
decisional timelines, and relevant procedures;

6. the availability of mediation;

7. the student's placement during the pendency of any
due process complaint;

8. procedures for students who are subject to
placement in an interim alternative educational setting;

9. requirements for unilateral placement by parents of
students in private schools at public expense;

10. hearings on due process hearing requests, including
requirements for disclosure of evaluation results and
recommendations;

11. civil actions, including the time period in which to
file those actions; and

12. attorneys' fees.

D. Notice in Understandable Language. The notice
required under Paragraph A of this Section shall meet the
requirements of §504.C.

E. Electronic Mail. A parent of a student with a disability
may elect to receive notices required by §8504, 505, and 508
by an electronic mail communication, if the public agency
makes that option available.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2070 (October 2008).
8506. Mediation

A. General. Mediation shall be available to allow parties
to disputes involving any matter under these regulations,
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including matters arising prior to the filing of a due process
complaint, to resolve disputes through a mediation process.

B. Procedures. The LDE adopts the following
procedures to ensure:

1. that the mediation process:

a. isvoluntary on the part of both parties;

b. is not used to deny or delay a parent's right to a
due process hearing or to deny any other rights afforded
under part B of the IDEA,; and

c. is conducted by a qualified and impartial
mediator who is trained in effective mediation techniques;

2. apublic agency may establish procedures to offer to
parents and schools that choose not to use the mediation
process, an opportunity to meet, at a time and location
convenient to the parents, with a disinterested party:

a. who is under contract with an appropriate
alternative dispute resolution entity, or a parent training and
information center or community parent resource center in
the state established under §671 or §672 of the IDEA, and

b. who would explain the benefits of, and encourage
the use of, the mediation process to the parents;

3.a. the LDE shall maintain a list of individuals who
are qualified mediators and knowledgeable in laws and
regulations relating to the provision of special education and
related services;

b. the LDE shall assign mediators on a rotational
basis;

4. the LDE shall bear the cost of the mediation
process, including the costs of meetings described in
Paragraph B.2 of this Section;

5. each session in the mediation process shall be
scheduled in a timely manner and shall be held in a location
that is convenient to the parties to the dispute;

6. if the parties resolve a dispute through the
mediation process, the parties shall execute a legally binding
agreement that sets forth that resolution and that:

a. states that all discussions that occurred during the
mediation process will remain confidential and may not be
used as evidence in any subsequent due process hearing or
civil proceeding; and

b. is signed by both the parent and a representative
of the agency who has the authority to bind such agency;

7. a written, signed mediation agreement under this
Paragraph shall be enforceable in any state court of
competent jurisdiction or in a district court of the United
States;

8. discussions that occur during the mediation process
shall be confidential and may not be used as evidence in any
subsequent due process hearings or civil proceedings of any
federal court or state court.

C. Impartiality of Mediator

1. Anindividual who serves as a mediator under these
regulations:

a. may not be an employee of the LDE or the LEA
that is involved in the education or care of the student; and

b. shall not have a personal or professional interest
that conflicts with the person's objectivity.

2. A person who otherwise qualifies as a mediator is
not an employee of an LEA or state agency described under
8228 solely because he or she is paid by the agency to serve
as a mediator.

AUTHORITY NOTE: Promulgated in
R.S.17:1941 et seq.

accordance  with



HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2070 (October 2008).

8507. Filing a Request for Impartial Due Process
Hearing
A. General

1. A parent or public agency may file a Request for
Due Process Hearing on any of the matters described in
8504.A.1 and 2 (relating to the identification, evaluation, or
educational placement of a student with a disability, or the
provision of FAPE to the student).

2. Prescription. The due process hearing request shall
allege a violation that occurred not more than one year
before the date the parent or public agency knew or should
have known about the alleged action that forms the basis of
the request for due process hearing, except that the
exceptions to the timeline described in §511.G apply to the
timeline in this Section.

B. Information for Parents. The public agency shall
inform the parent of any free or low-cost legal and other
relevant services available in the area if:

1. the parent requests the information; or

2. the parent or the agency files a request for due
process hearing under this Section;

3. a parent who is not literate in English or has a
disability that limits his or her ability to communicate in
writing shall be afforded the opportunity for assistance.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2071 (October 2008).
8508. Due Process Hearing Request

A. General

1. A party, or the attorney representing a party, files a
request for due process hearing by sending to the other party
a written request for due process hearing (which shall remain
confidential).

2. The party filing a request for due process hearing
shall forward a copy to the LDE.

B. Content of Request for Due Process Hearing. The
written request for due process hearing required in
Paragraph A.1 of this Section shall include:

1. the student's name;

2. the address of the residence of the student;

3. the name of the school the student is attending;

4. in the case of a homeless student or youth (within
the meaning of Section 725(2) of the McKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a(2)), available
contact information for the student, and the name of the
school the student is attending;

5. a description of the nature of the problem of the
student relating to the proposed or refused initiation or
change, including facts relating to the problem; and

6. a proposed resolution of the problem to the extent
known and available to the person requesting the hearing at
the time.

C. Notice Required before a Hearing on a Request for
Due Process Hearing. A party may not have a hearing on a
request for due process hearing until the party, or the
attorney representing the party, files a request for due
process hearing that meets the requirements of Subsection B
of this Section.

2071

D. Sufficiency of Request for Due Process Hearing

1. The request for due process hearing required by this
section shall be deemed sufficient unless the party receiving
the request for due process hearing notifies the hearing
officer and the other party in writing, within 15 days of
receipt of the written request for due process hearing, that
the receiving party believes the written request does not
meet the requirements in Subsection B of this Section.

2. Within five days of receipt of notification under
Paragraph D.1of this Section, the hearing officer shall make
a determination on the face of the written request for due
process hearing, whether the due process hearing request
meets the requirements of Subsection B of this Section, and
shall immediately notify the parties in writing of that
determination.

E. Amendments to Written Request

1. A party may amend its request for due process
hearing only if:

a. the other party consents in writing to the
amendment and is given the opportunity to resolve the due
process hearing request through a meeting held pursuant to
8510.A; or

b. the hearing officer grants permission, except that
the hearing officer may only grant permission to amend at
any time not later than 5 days before the due process hearing
begins.

2. If aparty files an amended request for a due process
hearing, the timelines for the resolution meeting in §510.A
and the time period to resolve in 8510.B begin again with
the filing of the amended due process hearing request.

F. LEA's Response to Request for Due Process Hearing

1. If the LEA has not sent a prior written notice under
8504 to the parent regarding the subject matter contained in
the parent's request for due process hearing, the LEA shall,
within 10 days of receiving the request for due process
hearing, send to the parent a response that includes:

a. an explanation of why the agency proposed or
refused to take the action raised in the request for due
process hearing;

b. a description of other options that the IEP Team
considered and the reasons why those options were rejected,;

c. a description of each evaluation procedure,
assessment, record, or report the agency used as the basis for
the proposed or refused action; and

d. a description of the other factors that are relevant
to the agency's proposed or refused action.

2. Arresponse by an LEA under Paragraph F1 of this
Section shall not be construed to preclude the LEA from
asserting that the parent's request for due process hearing
was insufficient, where appropriate.

G. Other Party Response to a Request for Due Process
Hearing. Except as provided in Subsection F of this Section,
the party receiving a written request for due process hearing
shall, within 10 days of receiving the written request, send to
the other party a response that specifically addresses the
issues raised in the request for due process hearing.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2071 (October 2008).
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8509. Model Forms

A. The LDE has developed model forms to assist parents
and public agencies in filing a request for due process
hearing in accordance with 88507.A and 508.A through C
and to assist parents and other parties in filing a state
complaint under 8151 through 153. The forms may be found
in the Louisiana's Educational Rights of Children with
Disabilities and on the LDE website. The use of the model
forms shall not be required.

B. Parents, public agencies, and other parties may use
the appropriate model forms described in Paragraph A of this
Section, or another form or other document, so long as the
form or document that is used meets, as appropriate, the
content requirements in §508.B for filing a request for due
process hearing, or the requirements in §152.B for filing a
state complaint.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2072 (October 2008).
8510. Resolution Process
A. Resolution Meeting

1. Within 15 days of receiving notice of the parent's
request for due process hearing, and prior to the initiation of
a due process hearing under 8511, the LEA shall convene a
meeting with the parent and the relevant member or
members of the IEP Team who have specific knowledge of
the facts identified in the request for due process hearing
that:

a. includes a representative of the public agency
who has decision-making authority on behalf of that agency;
and

b. may not include an attorney of the LEA unless
the parent is accompanied by an attorney.

2. The purpose of the meeting is for the parent of the
student to discuss his or her request for due process hearing,
and the facts that form the basis of the request for due
process hearing, so that the LEA has the opportunity to
resolve the dispute that is the basis for the due process
hearing request.

3. The meeting described in Paragraph A.1 and 2 of
this Section need not be held if:

a. the parent and the LEA agree in writing to waive
the meeting; or

b. the parent and the LEA agree to use the
mediation process described in §506.

4. The parent and the LEA determine the relevant
members of the IEP Team to attend the meeting.

B. Resolution Period

1. If the LEA has not resolved the issues contained in
the request for due process hearing to the satisfaction of the
parents within 30 days of the receipt of the written request
for due process hearing, the due process hearing may occur.

2. Except as provided in Subsection C, the timeline
for issuing a final decision under 8515 begins at the
expiration of this 30-day period.

3. Except where the parties have jointly agreed to
waive the resolution process or to use mediation,
notwithstanding Paragraphs B.1 and 2 of this Section, the
failure of a parent filing a due process request to participate
in the resolution meeting shall delay the timelines for the
resolution process and due process hearing until the meeting
is held.
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4. If the LEA is unable to obtain the participation of
the parent in the resolution meeting after reasonable efforts
have been made (and documented using the procedures in
§322.D), the LEA may, at the conclusion of the 30-day
period, request that a hearing officer dismiss the parent’s
request for due process hearing.

5. If the LEA fails to hold the resolution meeting
specified in Subsection A of this Section within 15 days of
receiving notice of a parent’s request for due process hearing
or fails to participate in the resolution meeting, the parent
may seek the intervention of a hearing officer to begin the
due process hearing timeline.

C. Adjustments to 30-Day Resolution Period. The
45-day timeline for the due process hearing in §515.A starts
the day after one of the following events:

1. both parties agree in writing to waive the resolution
meeting;

2. after either the mediation or resolution meeting
starts but before the end of the 30-day resolution period, the
parties agree in writing that no agreement is possible;

3. if both parties agree in writing to continue the
mediation at the end of the 30-day resolution period, but
later, the parent or public agency withdraws from the
mediation process.

D. Written Settlement Agreement. If a resolution to the
dispute is reached at the meeting described in Paragraphs
A.1 and 2 of this Section, the parties shall execute a legally
binding agreement that is:

1. signed by both the parent and a representative of
the agency who has the authority to bind the agency; and

2. enforceable in any state court of competent
jurisdiction or in a district court of the United States, or, by
the LDE, through the state complaint procedures pursuant to
§537.

E. Agreement Review Period. If the parties execute an
agreement pursuant to Subsection C of this Section, a party
may void the agreement within three business days of the
agreement's execution.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2072 (October 2008).
8511.  Impartial Due Process Hearing and Hearing
Officer Appointments

A. General. Whenever a request for due process hearing
is received under 8507 or 8§532.C, the parents or the LEA
involved in the dispute shall have an opportunity for an
impartial due process hearing, consistent with the procedures
in 88507, 508, and 510.

B. Agency Responsible for Conducting the Due Process
Hearing. The due process hearing described in paragraph A
of this section shall be conducted by the LDE.

C. Impartial Hearing Officer. The LDE shall appoint
hearing officers, who:

1. meet the minimum qualifications stipulated below:

a. shall have earned a juris doctorate degree;

b. shall possess knowledge of, and the ability to
understand, the provisions of the IDEA, Federal and State
regulations pertaining to the IDEA, and legal interpretations
of the IDEA by Federal and State courts;

c. shall possess the knowledge and ability to
conduct hearings in accordance with appropriate, standard
legal practice;



d. shall possess the knowledge and ability to render
and write decisions in accordance with appropriate, standard
legal practice; and

e. shall possess other qualifications established by
the LDE;

2. shall not:

a. be an employee of a public agency that is
involved in the education or care of the student;

b. have a personal or professional interest that
would conflict with the person's objectivity in the hearing; or

c. have represented an LEA or a parent as an
attorney in education litigation within a three year period
prior to appointment by the LDE;

3. a person who otherwise qualifies to conduct a
hearing under Paragraph C.1 of this Section is not an
employee of the agency solely because the person is paid by
the agency to serve as a hearing officer;

4. the LDE and each LEA shall keep the LDE-
generated list of qualified hearing officers. The list shall
include a statement of the qualifications of each of the
hearing officers;

5. the LDE shall ensure that impartial due process
hearing officers appointed pursuant to this Section have
successfully completed a training program approved by the
LDE. Additional training shall be provided by the LDE
whenever warranted by changes in applicable legal standards
or educational practices or as determined necessary by the
LDE;

6. appointments are renewed at the discretion of the
LDE;

7. the LDE shall assign the hearing officer on a
rotational basis from the LDE's list of qualified hearing
officers.

D. Challenge to Impartiality of Due Process Hearing

1. The parent or LEA shall submit written information
to the LDE within three business days of receipt of the
notice of the assigned hearing officer, in order to challenge
the impartiality of the hearing office.

2. The LDE shall review any written challenge to the
impartiality of the hearing officer and provide a written
decision and notice to the parent and LEA within three
business days after receipt of the written challenge.

3. If the LDE determines that doubt exists as to
whether the proposed hearing officer is truly impartial,
another hearing officer shall be immediately assigned.

E. Subject Matter of Due Process Hearings. The party
requesting the due process hearing may not raise issues at
the due process hearing that were not raised in the request
for due process hearing filed under §508.B, unless the other
party agrees otherwise.

F. Timeline for Requesting a Hearing. A parent or
agency shall request an impartial hearing on their request for
due process hearing within one year of the date the parent or
agency knew or should have known about the alleged action
that forms the basis of the request for due process hearing.

G. Exceptions to the Timeline. The timeline described in
Subsection F of this Section does not apply to a parent if the
parent was prevented from filing a request for due process
hearing due to:

1. specific misrepresentations by the LEA that it had
resolved the problem forming the basis of the request for due
process hearing; or
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2. the LEA's withholding of information from the
parent that was required under these regulations to be
provided to the parent.

H. Procedures for conducting a hearing are stipulated
below.

1. The hearing officer shall contact all parties to
schedule the hearing and then shall notify in writing all
parties and the LDE of the date, time and place of the
hearing.

2. The hearing shall be conducted in accordance with
these regulations as well as procedural guidelines developed
by the LDE.

3. At the request of either party, the hearing officer
shall have the authority to subpoena persons to appear at the
hearing.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2072 (October 2008).
8512. Hearing Rights

A. General. Any party to a hearing conducted pursuant to
88507 through 513 or 88530 through 534 has the right to:

1. be accompanied and advised by counsel and by
individuals with special knowledge or training with respect
to the problems of students with disabilities;

2. present evidence and confront, cross-examine, and
compel the attendance of witnesses;

3. prohibit the introduction of any evidence at the
hearing that has not been disclosed to that party at least five
business days before the hearing;

4. obtain a written, or, at the option of the parents,
electronic, verbatim record of the hearing at no cost; and

5. obtain written, or, at the option of the parents,
electronic findings of fact and decisions at no cost.

B. Additional Disclosure of Information

1. At least 5 business days prior to a hearing
conducted pursuant to §511.A, each party shall disclose to
all other parties all evaluations completed by that date and
recommendations based on the offering party's evaluations
that the party intends to use at the hearing.

2. A hearing officer may bar any party that fails to
comply with Paragraph B.1 of this Section from introducing
the relevant evaluation or recommendations at the hearing
without the consent of the other party.

C. Parental Rights at Hearings. Parents involved in a
hearing shall be given the right to:

1. have the student who is the subject of the hearing
present;

2. have the hearing open to the public; and

3. have the record of the hearing and the findings of
fact and decisions described in Paragraphs A.4 and A.5 of
this Section provided at no cost to parents.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2073 (October 2008).
8513. Hearing Decisions
A. Decision of Hearing Officer on the Provision of FAPE
1. Subject to Paragraph A.2 of this Section, a hearing
officer's determination of whether the student received FAPE
shall be based on substantive grounds.
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2. In matters alleging a procedural violation, a hearing
officer may find that a student did not receive FAPE only if
the procedural inadequacies:

a. impeded the student's right to FAPE;

b. significantly impeded the parent's opportunity to
participate in the decision-making process regarding the
provision of FAPE to the parent’s child; or

c. caused a deprivation of educational benefit.

3. Nothing in Subsection A of this Section shall be
construed to preclude a hearing officer from ordering an
LEA to comply with procedural requirements under §8501
through 536.

B. Separate Request for a Due Process Hearing. Nothing
in 88501 through 536 shall be construed to preclude a parent
from filing a separate due process hearing request on an
issue separate from a due process hearing request already
filed.

C. Findings and Decision to Advisory Panel and General
Public. The LDE, after deleting any personally identifiable
information, shall:

1. transmit the findings and decisions referred to in
8512.A.5 to the BESE Special Education Advisory Council
established under §167; and

2. make those findings and decisions available to the
public.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2073 (October 2008).
8514. Finality of Decision; Appeal; and Compliance
with Hearing Decisions

A. Finality of Hearing Decision. A decision made in a
hearing conducted pursuant to §8507 through §530 through
534 is final, except that any party involved in the hearing
may appeal the decision under the provisions of §516.

B. If afinal hearing decision requires corrective action or
other action, the LEA will be required to provide
documentation periodically and at completion of the
corrective action to the LDE.

1. The LDE will refer and recommend to BESE the
denial or delay of funding or an offset of future funding for
any LEA that after written due notice:

a. refuses or fails to
documentation of corrective action; or

b. refuses or fails to take or complete required
corrective action.

submit  requested

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2074 (October 2008).
8515.  Timelines and Convenience of Hearings and
Reviews

A. A final hearing decision shall be reached and a copy
of the decision mailed to each of the parties not later than 45
days after the expiration of the 30-day period under §510.B
or the adjusted time periods described in §510.C.

B.1. A hearing officer may grant specific extensions of
time beyond the periods set out in Paragraph A of this
Section at the request of either party.

2. When an extension is granted, the hearing officer
shall, on the day the decision is made to grant the extension,
notify all parties and the LDE in writing, stating the date,
time, and location of the rescheduled hearing.
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C. Each hearing involving oral arguments shall be
conducted at a time and place that is reasonably convenient
to the parents and student involved.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2074 (October 2008).
8516. Civil Action

A. General. Any party aggrieved by the findings and
decision, made under 88507 through 513 or §8530 through
534 has the right to bring a civil action with respect to the
request for due process hearing under 8507 or §530 through
532. The action may be brought in any state court of
competent jurisdiction or in a district court of the United
States without regard to the amount in controversy.

B. Time Limitation. The party bringing the action shall
have 90 days from the date of the decision of the hearing
officer to file a civil action.

C. Additional Requirements. In any action brought under
Subsection A of this Section, the court:

1. receives the records of
proceedings;

2. hears additional evidence at the request of a party;
and

3. basing its decision on the preponderance of the
evidence, grants the relief that the court determines to be
appropriate.

D. Jurisdiction of District Courts. The district courts of
the United States have jurisdiction of actions brought under
Section 615 of the IDEA without regard to the amount in
controversy.

E. Rule of Construction. Nothing in these regulations
restricts or limits the rights, procedures, and remedies
available under the Constitution, the Americans with
Disabilities Act of 1990, title V of the Rehabilitation Act of
1973, or other Federal laws protecting the rights of students
with disabilities, except that before the filing of a civil action
under these laws seeking relief that is also available under
Section 615 of the IDEA, the procedures under §507 shall be
exhausted to the same extent as would be required had the
action been brought under Section 615 of the IDEA.

the administrative

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2074 (October 2008).
8517.  Attorneys’ Fees/Costs
A. In General
1. In any action or proceeding brought under Section
615 of the IDEA, the court, in its discretion, may award
reasonable attorneys' fees as part of the costs to:

a. the prevailing party who is the parent of a student
with a disability;

b. the prevailing party who is the LDE or an LEA
against the attorney of a parent who files a request for
hearing or subsequent cause of action that is frivolous,
unreasonable, or without foundation, or against the attorney
of a parent who continues to litigate after the litigation
clearly became frivolous, unreasonable, or without
foundation; or

c. a prevailing party who is the LDE or an LEA
against the attorney of the parent or against the parent, if the
parent's request for a due process hearing or subsequent
cause of action was presented for any improper purpose,



such as to harass, to cause unnecessary delay, or to
needlessly increase the cost of litigation.

B. Prohibition on Use of Funds

1. Funds under Part B of the IDEA may not be used to
pay attorneys' fees or costs of a party related to an action or
proceeding under Section 615 of the IDEA and Chapter 5 of
these regulations.

2. Paragraph B.1 of this Section does not preclude the
LDE from using funds under Part B of the IDEA for
conducting an action or proceeding under Section 615 of the
IDEA.

C. Award of Fees. A court awards reasonable attorneys'
fees under Section 615(i)(3) of the IDEA consistent with the
following.

1. Fees awarded under Section 615(i)(3) of the IDEA
shall be based on rates prevailing in the community in which
the action or proceeding arose for the kind and quality of
services furnished. No bonus or multiplier may be used in
calculating the fees awarded under this Paragraph.

2.a. Attorneys' fees may not be awarded and related
costs may not be reimbursed in any action or proceeding
under Section 615 of the IDEA for services performed
subsequent to the time of a written offer of settlement to a
parent if:

i. the offer is made within the time prescribed by

Rule 68 of the Federal Rules of Civil Procedure or, in the
case of an administrative proceeding, at any time more than
10 days before the proceeding begins;

ii. the offer is not accepted within 10 days; and

iii. the court or administrative hearing officer finds
that the relief finally obtained by the parents is not more
favorable to the parents than the offer of settlement.

b. Attorneys' fees may not be awarded relating to
any meeting of the IEP Team unless the meeting is convened
as a result of an administrative proceeding or judicial action,
or at the discretion of the state, for a mediation described in
8506.

c. A meeting conducted pursuant to 8510 shall not
be considered:

i. a meeting convened as a
administrative hearing or judicial action; or

ii. an administrative hearing or judicial action for
purposes of this Section.

3. Notwithstanding Paragraph C.2 of this Section, an
award of attorneys' fees and related costs may be made to a
parent who is the prevailing party and who was substantially
justified in rejecting the settlement offer.

4. Except as provided in Paragraph C.5 of this
Section, the court reduces, accordingly, the amount of the
attorneys' fees awarded under Section 615 of the IDEA, if
the court finds that:

a. the parent, or the parent's attorney, during the
course of the action or proceeding, unreasonably protracted
the final resolution of the controversy;

b. the amount of the attorneys' fees otherwise
authorized to be awarded unreasonably exceeds the hourly
rate prevailing in the community for similar services by
attorneys of reasonably comparable skill, reputation, and
experience;

c. the time spent and legal services furnished were
excessive considering the nature of the action or proceeding;
or

result of an
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d. the attorney representing the parent did not
provide to the LEA the appropriate information in the due
process request notice in accordance with §508.

5. The provisions of Paragraph C.4 of this Section do
not apply in any action or proceeding if the court finds that
the state or local agency unreasonably protracted the final
resolution of the action or proceeding or there was a
violation of Section 615 of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2074 (October 2008).
§518.  Student Status During Proceedings

A. Except as provided in §533, during the pendency of
any administrative or judicial proceeding regarding a request
for due process hearing under §507, unless the state or local
agency and the parents of the student agree otherwise, the
student involved in the complaint shall remain in his or her
current educational placement.

B. If the request for due process hearing involves an
application for initial admission to public school, the
student, with the consent of the parents, shall be placed in
the public school until the completion of all the proceedings.

C. If the request for due process hearing involves an
application for initial services for a child who is transitioning
from Part C of the IDEA to Part B and is no longer eligible
for Part C services because the child has turned three, the
public agency is not required to provide the Part C services
that the child had been receiving. If the child is found
eligible for special education and related services under Part
B and the parent consents to the initial provision of special
education and related services under §301.B, then the public
agency shall provide those special education and related
services that are not in dispute between the parent and the
public agency.

D. If the hearing officer in a due process hearing
conducted by the LDE agrees with the student's parents that
a change of placement is appropriate, that placement shall be
treated as an agreement between the state and the parents for
the purposes of Subsection A of this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2075 (October 2008).
8519. Surrogate Parents
A. General. Each public agency shall ensure that the
rights of a student are protected when:
1. no parent (as defined in §905) can be identified;
2. the public agency, after reasonable efforts, cannot
locate a parent;
3. the student is a ward of the state (including a ward
of the court or of a State agency); or
4. the student is an unaccompanied homeless youth as
defined in section 725(6) of the McKinney-Vento Homeless
Assistance Act (42 U.S.C. 11434a(6)).
B.1. Procedures for determining whether a student needs
a surrogate parent are contained in the Surrogate Parent
Handbook and as follows:
2. procedures for assigning a surrogate parent shall be
developed and implemented by each LEA.
C. Duties of Public Agency. The duties of a public
agency under Subsection A of this Section include the
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assignment of an individual to act as a surrogate for the
parents. This shall include a method:

1. for determining whether a student needs a surrogate
parent; and

2. for assigning a surrogate parent to the student.

D. Wards of the State. In the case of a student who is a
ward of the state, the surrogate parent alternatively may be
appointed by the judge overseeing the student’s case,
provided that the surrogate meets the requirements in
Subparagraph E.2.a and Subsection F of this Section.

E. Criteria for Selection of Surrogate Parents

1. The public agency may select a surrogate parent in
any way permitted under state law.

2. Public agencies shall ensure that a person selected
as a surrogate parent:

a. is not an employee of the LDE, the LEA, or any
other agency that is involved in the education or care of the
student;

b. has no personal or professional interest that
conflicts with the interest of the student the surrogate parent
represents; and

c. has knowledge and skills that ensure adequate
representation of the student.

F.  Non-Employee Requirement; Compensation. A
person otherwise qualified to be a surrogate parent under
Subsection E of this Section is not an employee of the
agency solely because he or she is paid by the agency to
serve as a surrogate parent.

G. Unaccompanied Homeless Youth. In the case of a
student who is an unaccompanied homeless youth,
appropriate staff of emergency shelters, transitional shelters,
independent living programs, and street outreach programs
may be appointed as temporary surrogate parents without
regard to Subparagraph E.2.a of this Section, until a
surrogate parent can be appointed who meets all of the
requirements of Subsection E of this Section.

H. Surrogate Parent Responsibilities. The surrogate
parent may represent the student in all matters relating to:

1. the identification, evaluation, and educational
placement of the student; and
2. the provision of FAPE to the student.

I. LDE Responsibility. The LDE shall make reasonable
efforts to ensure the assignment of a surrogate parent not
more than 30 days after a public agency determines that the
student needs a surrogate parent.

J. Any person appointed as a surrogate parent shall be
protected by the "limited liability" provisions set forth in
L.R.S. 17:1958.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2075 (October 2008).
8520. Transfer of Parental Rights at the Age of
Majority
A. General. When a student with a disability reaches the
age of majority as defined in §905 that applies to all students
(except for a student with a disability who has been
determined to be incompetent under state law), he or she
shall be afforded those rights guaranteed at such age.
l.a. The public agency shall provide any notice
required by these regulations to both the student and the
parent; and
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b. All rights accorded to parents under part B of the
IDEA shall transfer to the student.

2. All rights accorded to parents under part B of the
IDEA shall transfer to students who are incarcerated in an
adult or juvenile, State or local correctional institutions; and

3. Whenever rights transfer under these regulations,
pursuant to Paragraph A.1 or A.2 of this Section, the agency
shall notify the student and the parents of the transfer of
rights.

B. When a student with a disability reaches the age of
majority but has not been interdicted or the subject of a
tutorship proceeding, the student’s parent may allege to the
LEA that the student lacks the ability to provide informed
consent with respect to his or her educational program. In
the event that the parent makes such an allegation, the
student has the right to dispute the parent’s allegation, either
orally or in writing, or by any other method of
communication.

1. Any protest or objection to the parent’s allegation
shall result in the student’s educational rights being
transferred fully to the student at the age of majority,
unconditionally. If the student makes no such dispute or
objection, the parent shall retain the student's educational
rights.

2. The student’s position is final and unappealable;
however, at any time the student may revoke his assent to his
parents' retention of rights. Upon such revocation, the
student’s rights immediately vest with the student.

3. LEAs are required to document in the student's IEP
that the parents and the student have been informed of the
rights herein and that they have accepted or declined these
rights. If the student and/or parent is unable to sign the
appropriate section of the IEP reflecting this information, the
IEP team may complete that portion of the IEP on behalf of
the student and/or parent, reflecting each party’s position and
acknowledging that the student and/or parent is unable to
sign.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2076 (October 2008).
§8521-529. Reserved
Subchapter B. Discipline Procedures for Students with
Disabilities

8530.  Authority of School Personnel

A. Case-by-Case Determination. School personnel may
consider any unique circumstances on a case-by-case basis
when determining whether a change in placement, consistent
with the requirements of this section, is appropriate for a
student with a disability who violates a code of student
conduct.

B. General

1. School personnel under this section may remove a

student with a disability who violates a code of student
conduct from his or her current placement to an appropriate
interim alternative educational setting, another setting, or
suspension, for not more than 10 consecutive school days (to
the extent those alternatives are applied to students without
disabilities), and for additional removals of not more than 10
consecutive school days in that same school year for
separate incidents of misconduct (as long as those removals
do not constitute a change of placement under §536).



2. After a student with a disability has been removed
from his or her current placement for 10 school days in the
same school year, during any subsequent days of removal
the public agency shall provide services to the extent
required under Subsection D of this Section.

C. Additional Authority. For disciplinary changes in
placement that would exceed 10 consecutive school days, if
the behavior that gave rise to the violation of the school code
is determined not to be a manifestation of the student’s
disability pursuant to Subsection E of this Section, school
personnel may apply the relevant disciplinary procedures to
students with disabilities in the same manner and for the
same duration as the procedures would be applied to
students without disabilities, except as provided in
Subsection D of this Section.

D. Services

1. Astudent with a disability who is removed from his
or her current placement pursuant to Subsection C or G of
this Section shall:

a. continue to receive educational services, as
provided in §101.A, so as to enable the student to continue
to participate in the general education curriculum, although
in another setting, and to progress toward meeting the goals
set out in the student’s IEP; and

b. receive, as appropriate, a functional behavioral
assessment, and behavioral intervention services and
modifications, that are designed to address the behavior
violation so that it does not recur.

2. The services required by Paragraphs D.1, D.3, D.4,
and D.5 of this Section may be provided in an interim
alternative educational setting.

3. Apublic agency is only required to provide services
during periods of removal to a student with a disability who
has been removed from his or her current placement for 10
school days or less in that school year, if it provides services
to a student without disabilities who is similarly removed.

4. After a student with a disability has been removed
from his or her current placement for 10 school days in the
same school year, if the current removal is for not more than
10 consecutive school days and is not a change of placement
under 8536, school personnel, in consultation with at least
one of the student’s teachers, determine the extent to which
services are needed as provided in §101.A, so as to enable
the student to continue to participate in the general education
curriculum, although in another setting, and to progress
toward meeting the goals set out in the student’s IEP.

5. If the removal is a change of placement under 8536,
the student’s IEP Team determines appropriate services
under Paragraph D.1 of this Section.

E. Manifestation Determination

1. Within 10 school days of any decision to change the
placement of a student with a disability because of a
violation of a code of student conduct, the LEA, the parent,
and relevant members of the student’s IEP Team (as
determined by the parent and the LEA) shall review all
relevant information in the student’s file, including the
student’s IEP, any teacher observations, and any relevant
information provided by the parents to determine:

a. if the conduct in question was caused by, or had a
direct and substantial relationship to, the student’s disability;
or
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b. if the conduct in question was the direct result of
the LEA’s failure to implement the TEP.

2. The conduct shall be determined to be a
manifestation of the student’s disability if the LEA, the
parent, and relevant members of the student’s IEP Team
determine that a condition in either Subparagraph E.1.a or
1.b of this Section was met.

3. If the LEA, the parent, and relevant members of the
student’s IEP Team determine the condition described in
Subparagraph E.1.b of this Section was met, the LEA shall
take immediate steps to remedy those deficiencies.

F. Determination that Behavior was a Manifestation. If
the LEA, the parent, and relevant members of the IEP Team
make the determination that the conduct was a manifestation
of the student's disability, the IEP Team shall:

1. either:

a. conduct a functional behavioral assessment,
unless the LEA had conducted a functional behavioral
assessment before the behavior that resulted in the change of
placement occurred, and implement a behavioral
intervention plan for the student; or

b. if a behavioral intervention plan already has been
developed, review the behavioral intervention plan, and
modify it, as necessary, to address the behavior; and

2. except as provided in Subsection G of this Section,
return the student to the placement from which the student
was removed, unless the parent and the LEA agree to a
change of placement as part of the modification of the
behavioral intervention plan.

G. Special Circumstances. School personnel may remove
a student to an interim alternative educational setting for not
more than 45 school days without regard to whether the
behavior is determined to be a manifestation of the student’s
disability, if the student:

1. carries a weapon to or possesses a weapon at
school, on school premises, or to or at a school function
under the jurisdiction of the LDE or an LEA,;

2. knowingly possesses or uses illegal drugs, or sells
or solicits the sale of a controlled substance, while at school,
on school premises, or at a school function under the
jurisdiction of the LDE or an LEA,; or

3. has inflicted serious bodily injury upon another
person while at school, on school premises, or at a school
function under the jurisdiction of the state or an LEA.

H. Notification. On the date on which the decision is
made to make a removal that constitutes a change of
placement of a student with a disability because of a
violation of a code of student conduct, the LEA shall notify
the parents of that decision, and provide the parents the
procedural safeguards notice described in §505.

I. Definitions. For purposes of this section,
following definitions apply:

1. Controlled Substance—a drug or other substance
identified under schedules I, I1, 111, 1V, or V in section 202(c)
of the Controlled Substances Act (21 U.S.C. 812(c)).

2. lllegal Drug—a controlled substance; but does not
include a controlled substance that is legally possessed or
used under the supervision of a licensed health-care
professional or that is legally possessed or used under any
other authority under that Act or under any other provision
of Federal law.

the
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3. Serious Bodily Injury—the meaning given the term
"serious bodily injury" under paragraph (3) of subsection (h)
of section 1365 of title 18, United States Code.

4. Weapon—the meaning given the term "dangerous
weapon™ under paragraph (2) of the first subsection (g) of
section 930 of title 18, United States Code.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2076 (October 2008).
§531. Determination of Setting

A. The student's IEP Team determines the interim
alternative educational setting for services under §530.C,
D.5and G.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2078 (October 2008).
§532. Appeal

A. General. The parent of a student with a disability who
disagrees with any decision regarding placement under
88530 and 531, or the manifestation determination under
8530 E, or an LEA that believes that maintaining the current
placement of the student is substantially likely to result in
injury to the student or others, may appeal the decision by
requesting a hearing pursuant to 88507 and 508.A and B.

B. Authority of Hearing Officer

1. A hearing officer under 8511 hears and makes a
determination regarding an appeal under Subsection A of
this Section.

2. In making the determination under Paragraph B.1
of this Section, the hearing officer may:

a. return the student with a disability to the
placement from which the student was removed if the
hearing officer determines that the removal was a violation
of §530 or that the student’s behavior was a manifestation of
the student’s disability; or

b. order a change of placement of the student with a
disability to an appropriate interim alternative educational
setting for not more than 45 school days if the hearing
officer determines that maintaining the current placement of
the student is substantially likely to result in injury to the
student or to others.

3. The procedures under Subsection A and Paragraphs
B.1 and 2 of this Section may be repeated, if the LEA
believes that returning the student to the original placement
is substantially likely to result in injury to the student or to
others.

C. Expedited Due Process Hearing

1. Whenever a hearing is requested under paragraph A
of this section, the parents or the LEA involved in the
dispute shall have an opportunity for an impartial due
process hearing consistent with the requirements of 88507,
508A through C, and 88510 through 514, except as provided
in Paragraphs C.2 through C4 of this Section.

2. The LDE shall arrange for the expedited due
process hearing, which shall occur within 20 school days of
the date the request for due process hearing is filed. The
hearing officer shall make a determination within 10 school
days after the hearing.

3. Unless the parents and the LEA agree in writing to
waive the resolution meeting described in Subparagraph
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C.3.a of this Section, or agree to use the mediation process
described in §506:

a. a resolution meeting shall occur within seven
days of receiving notice of the request for due process
hearing; and

b. the due process hearing may proceed unless the
matter has been resolved to the satisfaction of both parties
within 15 days of the receipt of the request for due process
hearing.

4. The LDE requires the exclusion of evidence not
disclosed to the other party three business days before the
hearing, unless the parties agree otherwise. Except for the
timelines modified in Paragraph C.3 of this Section, the LDE
shall ensure that the requirements in 8510 through 8514 are
met.

5. The decisions on expedited due process hearings
are appealable consistent with §514.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2078 (October 2008).
8533.  Placement during Appeal

A. When an expedited hearing under 8532 has been
requested by either the parent or the LEA, the student shall
remain in the interim alternative educational setting pending
the decision of the hearing officer or until the expiration of
the time period specified in 8530.C or G, whichever occurs
first, unless the parent and the LDE or LEA agree otherwise.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2078 (October 2008).
8534.  Protections for Student not Determined Eligible
for Special Education and Related Services

A. General. A student who has not been determined to be
eligible for special education and related services under
these regulations and who has engaged in behavior that
violated a code of student conduct, may assert any of the
protections provided for in these regulations if the public
agency had knowledge (as determined in accordance with
Subsection B of this Section) that the student was a student
with a disability before the behavior that precipitated the
disciplinary action occurred.

B. Basis of Knowledge. A public agency shall be deemed
to have knowledge that a student is a student with a
disability if before the behavior that precipitated the
disciplinary action occurred:

1. the parent of the student expressed concern in
writing to supervisory or administrative personnel of the
appropriate educational agency, or a teacher of the student,
that the student is in need of special education and related
services;

2. the parent of the student requested an evaluation of
the student pursuant to §§301 through 312; or

3. the teacher of the student, or other personnel of the
LEA, expressed specific concerns about a pattern of
behavior demonstrated by the student directly to the director
of special education of the agency or to other supervisory
personnel of the agency.

C. Exception. A public agency would not be deemed to
have knowledge under Subsection B of this Section if:

1. the parent of the student:



a. has not allowed an evaluation of the student
pursuant to 88301 through 312; or

b. has refused services under the IDEA,; or

2. the student has been evaluated in accordance with
88301 through 312 and determined to not be a student with a
disability under the IDEA.

D. Conditions that Apply if no Basis of Knowledge

1. If a public agency does not have knowledge that a
student is a student with a disability (in accordance with
Subsections B and C of this Section) prior to taking
disciplinary measures against the student, the student may be
subjected to the disciplinary measures applied to students
without disabilities who engage in comparable behaviors
consistent with Paragraph D.2 of this Section.

2.a. If a request is made for an evaluation of a student
during the time period in which the student is subjected to
disciplinary measures under 8530, the evaluation shall be
conducted in an expedited manner.

b. Until the evaluation is completed, the student
remains in the educational placement determined by school
authorities, which can include suspension or expulsion
without educational services.

c. If the student is determined to be a student with a
disability, taking into consideration information from the
evaluation conducted by the agency and information
provided by the parents, the agency shall provide special
education and related services in accordance with the IDEA,
including the requirements of §8530 through 536 and section
612(a)(1)(A) of the IDEA.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2078 (October 2008).
8535. Referral to and Action by Law Enforcement and
Judicial Authorities
A. Rule of Construction. Nothing in these regulations
prohibits an agency from reporting a crime committed by a
student with a disability to appropriate authorities or
prevents State law enforcement and judicial authorities from
exercising their responsibilities with regard to the
application of Federal and State law to crimes committed by
a student with a disability.
B. Transmittal of Records

1. An agency reporting a crime committed by a
student with a disability shall ensure that copies of the
special education and disciplinary records of the student are
transmitted for consideration by the appropriate authorities
to whom the agency reports the crime.

2. Anagency reporting a crime under this section may
transmit copies of the student’s special education and
disciplinary records only to the extent that the transmission
is permitted by the Family Educational Rights and Privacy
Act.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2079 (October 2008).
8536. Change of Placement because of Disciplinary
Removals
A. For purposes of removals of a student with a
disability from the student’s current educational placement
under 88530 through 535, a change of placement occurs if:
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1. the removal is for more than 10 consecutive school
days; or

2. the student has been subjected to a series of
removals that constitute a pattern:

a. because the series of removals total more than 10
school days in a school year;

b. because the student’s behavior is substantially
similar to the student’s behavior in previous incidents that
resulted in the series of removals; and

c. because of such additional factors as the length of
each removal, the total amount of time the student has been
removed, and the proximity of the removals to one another.

B.1. The public agency determines on a case-by-case
basis whether a pattern of removals constitutes a change of
placement.

2. This determination is subject to review through due
process and judicial proceedings.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2079 (October 2008).
8537.  State Enforcement Mechanisms

A. Notwithstanding 8§8506.B.7 and 510.D.2, which
provide for judicial enforcement of a written agreement
reached as a result of mediation or a resolution meeting,
there is nothing in these regulations that would prevent the
LDE from using other mechanisms to seek enforcement of
that agreement, provided that use of those mechanisms is not
mandatory and does not delay or deny a party the right to
seek enforcement of the written agreement in a state court of
competent jurisdiction or in a district court of the United
States.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2079 (October 2008).
§8538-599. Reserved.

Chapter 6. Monitoring, Enforcement,
Confidentiality, and Program
Information

Subchapter A. Monitoring, Technical Assistance, and
Enforcement

8601. State Monitoring and Enforcement

A. The LDE shall monitor the implementation of these
regulations, enforce these regulations in accordance with
8605 and Bulletin 1922—Compliance  Monitoring
Procedures, and annually report on performance under these
regulations.

B. The primary focus of the LDE’s monitoring activities
shall be on:

1. improving educational results and functional
outcomes for all students with disabilities; and

2. ensuring that public agencies meet the program
requirements under part B of the IDEA, with a particular
emphasis on those requirements that are most closely related
to improving educational results for students with
disabilities.

C. As a part of its responsibilities under Subsection A of
this Section, the LDE shall use quantifiable indicators and
such qualitative indicators as are needed to adequately
measure performance in the priority areas identified in
Subsection D of this Section, and the indicators established
by the secretary for the state performance plans.
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D. The LDE shall monitor the LEAs located in the state,
using quantifiable indicators in each of the following priority
areas, and using such qualitative indicators as are needed to
adequately measure performance in those areas:

1. provision of FAPE in the least
environment;

2. State exercise of general supervision, including
child find, effective monitoring, the use of resolution
meetings, mediation, and a system of transition services as
defined in §905 and in 20 U.S.C. 1437(a)(9); and

3. disproportionate representation of racial and ethnic
groups in special education and related services, to the
extent the representation is the result of inappropriate
identification.

restrictive

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2079 (October 2008).
8602. State Performance Plans and Data Collection

A. General. The LDE has in place a performance plan
that evaluates the state's efforts to implement the
requirements and purposes of part B of the IDEA, and
describes how the state will improve such implementation.

1. The LDE has submitted the state’s performance
plan to the secretary for approval in accordance with the
approval process described in section 616(c) of the IDEA.

2. The LDE shall review its state performance plan at
least once every six years, and submit any amendments to
the secretary.

3. As part of the state performance plan, the LDE
shall establish measurable and rigorous targets for the
indicators established by the Secretary under the priority
areas described in §601.D.

B. Data Collection

1. The LDE shall collect valid and reliable
information as needed to report annually to the secretary on
the indicators established by the Secretary for the state
performance plan.

2. If the secretary permits the LDE to collect data on
specific indicators through the state monitoring or sampling,
and the LDE collects the data through state monitoring or
sampling, the LDE shall collect data on those indicators for
each LEA at least once during the period of the state
performance plan.

3. Nothing in part B of the IDEA shall be construed to
authorize the development of a nationwide database of
personally identifiable information on individuals involved
in studies or other collections of data under part B of the
IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2080 (October 2008).
8603. State Use of Targets and Reporting

A. General. The LDE shall use the targets established in
the state's performance plan under 8602 and the priority
areas described in 8601.D to analyze the performance of
each LEA.

B. Public Reporting and Privacy

1. Public Report
a. Subject to paragraph Blb of this section, the

LDE shall:

Louisiana Register Vol. 34, No. 10 October 20, 2008

2080

i. report annually to the public on the
performance of each LEA located in the state on the targets
in the state’s performance plan; and

ii. make the state’s performance plan available
through public means, including by posting on the LDE’s
web site and distribution through public agencies.

b. If the LDE, in meeting the requirements of
Subparagraph B.1.a of this Section, collects performance
data through state monitoring or sampling, the state shall
include in its report under Subparagraph B.l.a.i of this
section the most recently available performance data on each
LEA, and the date the data were obtained.

2. State Performance Report. The LDE shall report
annually to the secretary on the performance of the state
under the state's performance plan.

3. Privacy. The LDE shall not report to the public or
the secretary any information on performance that would
result in the disclosure of personally identifiable information
about individual students, or where the available data are
insufficient to yield statistically reliable information.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2080 (October 2008).
8604. LDE’s Review, Determination, and Enforcement
regarding LEA Performance
A. Review. The LDE shall annually review the
performance of each LEA located in the state based on the
targets in the state's performance plan.
B. Determination
1. General. Based on the information provided by the
LEAs and reported in the state's annual performance report,
information obtained through monitoring visits, and any
other public information made available, the LDE shall
determine if the LEA:
a. meets the requirements and purposes of part B of
the IDEA;

b. needs assistance in  implementing the
requirements of part B of the IDEA,
c. needs intervention in implementing the

requirements of part B of the IDEA, or
d. needs substantial intervention in implementing
the requirements of part B of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2080 (October 2008).
8605. State Enforcement

A. Needs Assistance. If the LDE determines, for two
consecutive years, that an LEA needs assistance under
§604.B.1.b in implementing the requirements of part B of
the IDEA, the LDE takes one or more of the following
actions:

1. advises the LEA of available sources of technical
assistance that may help the LEA address the areas in which
the LEA needs assistance and requires the LEA to work with
appropriate entities. Such technical assistance may include:

a. the provision of advice by experts to address the
areas in which the LEA needs assistance, including explicit
plans for addressing the area for concern within a specified
period of time;



b. assistance in identifying and implementing
professional development, instructional strategies, and
methods of instruction that are based on scientifically based
research;

c. designating and using distinguished
superintendents, principals, special education administrators,
special education teachers, and other teachers to provide
advice, technical assistance, and support; and

d. devising additional approaches to providing
technical assistance, such as collaborating with institutions
of higher education, educational service agencies, national
centers of technical assistance supported under part D of the
IDEA, and private providers of scientifically based technical
assistance.

2. directs the use of LEA-level funds under section
611(e) of the IDEA on the area or areas in which the LEA
needs assistance.

3. identifies the LEA as a high-risk grantee and
imposes special conditions on the LEA’s grant under part B
of the IDEA.

B. Needs Intervention. If the LDE determines, for three
or more consecutive years, that an LEA needs intervention
under 8604.B.1.c in implementing the requirements of part B
of the IDEA, the following shall apply:

1. the LDE may take any of the actions described in
paragraph A of this section; and

2. the LDE takes one or more of the following actions:

a. requires the LEA to prepare a corrective action
plan or improvement plan if the LDE determines that the
LEA should be able to correct the problem within one year;

b. requires the LEA to enter into a compliance
agreement under section 457 of the General Education
Provisions Act (GEPA), as amended, 20 U.S.C. 1221 et seq.,
if the LDE has reason to believe that the LEA cannot correct
the problem within one year;

c. for each year of the determination, withholds not
less than 20 percent and not more than 50 percent of the
LEA’s funds under section 611(e) of the IDEA, until the
LDE determines the LEA has sufficiently addressed the
areas in which the LEA needs intervention.

d. seeks to recover funds under section 452 of
GEPA,;

e. withholds, in whole or in part, any further
payments to the LEA under part B of the IDEA.

f. Refers the matter for appropriate enforcement
action, which may include referral to BESE.

C. Needs Substantial Intervention. Notwithstanding
Subsection A or B of this Section, at any time that the LDE
determines that an LEA needs substantial intervention in
implementing the requirements of part B of the IDEA or that
there is a substantial failure to comply with any condition of
the state's or LEA’s eligibility under part B of the IDEA, the
LDE takes one or more of the following actions:

1. recovers funds under section 452 of GEPA;

2. withholds, in whole or in part, any further payments
to the LEA under part B of the IDEA.

D. If the LDE determines that an LEA is not meeting the
requirements of part B of the IDEA, including the targets in
the state's performance plan, the LDE shall prohibit the LEA
from reducing the LEA’s maintenance of effort under §204
for any fiscal year.
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E. Nothing in this section shall be construed to restrict
the state from utilizing any other authority available to it to
monitor and enforce the requirements of these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2080 (October 2008).
8606. Withholding Funds

A. Opportunity for Hearing. Prior to withholding any
funds under these regulations and part B of the IDEA, the
LDE shall provide reasonable notice and an opportunity for
a hearing to the public agency involved, in accordance with
§155 of these regulations and Bulletin 1922—Compliance
Monitoring Procedures.

B. Suspension. Pending the outcome of any hearing to
withhold payments under Subsection A of this Section, the
LDE may suspend payments to a recipient, suspend the
authority of the recipient to obligate funds under part B of
the IDEA, or both, after the recipient has been given
reasonable notice and an opportunity to show cause why
future payments or authority to obligate funds under part B
of the IDEA should not be suspended.

C. Nature of Withholding

1. If the LDE determines that it is appropriate to
withhold further payments under 8605.B.2 or C.2, the LDE
may determine:

a. that the withholding will be limited to programs
or projects, or portions of programs or projects, that affected
the LDE’s determination under §604.B.1; or

b. that the LDE will not make further payments to
public agencies that caused or were involved in the LDE’s
determination under §604.B.1.

2. Until the LDE is satisfied that the condition that
caused the initial withholding has been substantially
rectified:

a. payments to the public agency under part B of
the IDEA shall be withheld in whole or part; and

b. payments by the LDE under part B of the IDEA
shall be limited to public agencies whose actions did not
cause or were not involved in the LDE’s determination under
§604.B.1, as the case may be.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2081 (October 2008).

§607. Reserved.
8608. Secretary’s Review, Determination, and
Enforcement regarding State Performance
A. The secretary's review, determination, and

enforcement regarding the state's performance shall be
governed by 34 CFR 300.603 through 607 and 610.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2081 (October 2008).

8609. Reserved.

Subchapter B. Confidentiality of Information
§610. Reserved.

8611. Definitions as used in §8611-625

Destruction—physical destruction or removal of personal
identifiers from information so that the information is no
longer personally identifiable.

Louisiana Register Vol. 34, No. 10 October 20, 2008



Education Records—the type of records covered under the
definition of "education records" in 34 CFR part 99 (the
regulations implementing the Family Educational Rights and
Privacy Act of 1974, 20 U.S.C. 1232g (FERPA)).

Participating Agency—any agency or institution that
collects, maintains, or uses personally identifiable
information, or from which information is obtained, under
part B of the IDEA.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2081 (October 2008).
8612. Notice to Parents

A. The LDE shall give notice that is adequate to fully
inform parents about the requirements of §123, including:

1. adescription of the extent that the notice is given in
the native languages of the various population groups in the
state;

2. a description of the students on whom personally
identifiable information is maintained, the types of
information sought, the methods the LDE intends to use in
gathering the information (including the sources from whom
information is gathered), and the uses to be made of the
information;

3. a summary of the policies and procedures that
participating agencies shall follow regarding storage,
disclosure to third parties, retention, and destruction of
personally identifiable information; and

4. a description of all of the rights of parents and
students regarding this information, including the rights
under FERPA and implementing regulations in 34 CFR part
99.

B. Before any major identification, location, or
evaluation activity, the notice shall be published or
announced in newspapers or other media, or both, with
circulation adequate to notify parents throughout the state of
the activity.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8613.  Access Rights

A. Each participating agency shall permit parents to
inspect and review any education records relating to their
children that are collected, maintained, or used by the
agency under these regulations. The agency shall comply
with a request without unnecessary delay and before any
meeting regarding an IEP, or any hearing pursuant to 8507 or
88530 through 532, or resolution session pursuant to §510,
and in no case more than 45 days after the request has been
made.

B. The right to inspect and review education records
under this section includes:

1. the right to a response from the participating
agency to reasonable requests for explanations and
interpretations of the records;

2. the right to request that the agency provide copies
of the records containing the information if failure to provide
those copies would effectively prevent the parent from
exercising the right to inspect and review the records; and

3. the right to have a representative of the parent
inspect and review the records.
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C. An agency may presume that the parent has authority
to inspect and review records relating to his or her child
unless the agency has been advised that the parent does not
have the authority under applicable State law governing such
matters as guardianship, separation, and divorce.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8614. Record of Access

A. Each participating agency shall keep a record of
parties obtaining access to education records collected,
maintained, or used under part B of the IDEA (except access
by parents and authorized employees of the participating
agency), including the name of the party, the date access was
given, and the purpose for which the party is authorized to
use the records.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8615. Records on More than one Student

A. If any education record includes information on more
than one student, the parents of those students have the right
to inspect and review only the information relating to their
child or to be informed of that specific information.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8616. List of Types and Locations of Information

A. Each participating agency shall provide parents on
request a list of the types and locations of education records
collected, maintained, or used by the agency.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8617. Fees

A. Each participating agency may charge a fee for copies
of records that are made for parents under these regulations
if the fee does not effectively prevent the parents from
exercising their right to inspect and review those records.

B. A participating agency may not charge a fee to search
for or to retrieve information under these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8618. Amendment of Records at Parent’s Request

A. A parent who believes that information in the
education records collected, maintained, or used under these
regulations is inaccurate or misleading or violates the
privacy or other rights of the student may request the
participating agency that maintains the information to amend
the information.

B. The agency shall decide whether to amend the
information in accordance with the request within a
reasonable period of time of receipt of the request.

C. If the agency decides to refuse to amend the
information in accordance with the request, it shall inform
the parent of the refusal and advise the parent of the right to
a hearing under §619.



AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2082 (October 2008).
8619. Opportunity for a Hearing

A. The agency shall, on request, provide an opportunity
for a hearing to challenge information in education records
to ensure that it is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the student.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8620. Result of Hearing

A. If, as a result of the hearing, the agency decides that
the information is inaccurate, misleading or otherwise in
violation of the privacy or other rights of the student, it shall
amend the information accordingly and so inform the parent
in writing.

B. If, as a result of the hearing, the agency decides that
the information is not inaccurate, misleading, or otherwise in
violation of the privacy or other rights of the student, it shall
inform the parent of the parent’s right to place in the records
the agency maintains on the student a statement commenting
on the information or setting forth any reasons for
disagreeing with the decision of the agency.

C. Any explanation placed in the records of the student
under this section shall:

1. be maintained by the agency as part of the records
of the student as long as the record or contested portion is
maintained by the agency; and

2. if the records of the student or the contested portion
are disclosed by the agency to any party, the explanation
shall also be disclosed to the party.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8621. Hearing Procedures

A. A hearing held under 8619 shall be conducted
according to the procedures in 34 CFR 99.22.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8§622. Consent

A. Parental consent shall be obtained before personally
identifiable information is disclosed to parties, other than
officials of participating agencies in accordance with
Paragraph B.1 of this Section, unless the information is
contained in education records, and the disclosure is
authorized without parental consent under 34 CFR part 99.

B.1. Except as provided in Paragraphs B.2 and B.3 of
this Section, parental consent is not required before
personally identifiable information is released to officials of
participating agencies for purposes of meeting a requirement
of these regulations.

2. Parental consent, or the consent of an eligible
student who has reached the age of majority under state law,
shall be obtained before personally identifiable information
is released to officials of participating agencies providing or
paying for transition services in accordance with §321.B.3.

3. If a student is enrolled, or is going to enroll in a
private school that is not located in the LEA of the parent’s
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residence, parental consent shall be obtained before any
personally identifiable information about the student is
released between officials in the LEA where the private
school is located and officials in the LEA of the parent’s
residence.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8623. Safeguards

A. Each participating agency shall protect the
confidentiality of personally identifiable information at
collection, storage, disclosure, and destruction stages.

B. One official at each participating agency shall assume
responsibility for ensuring the confidentiality of any
personally identifiable information.

C. All persons collecting or using personally identifiable
information shall receive training or instruction regarding
the state’s policies and procedures under §123 and 34 CFR
part 99.

D. Each participating agency shall maintain, for public
inspection, a current listing of the names and positions of
those employees within the agency who may have access to
personally identifiable information.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8624. Destruction of Information

A. The public agency shall inform parents when
personally identifiable information collected, maintained, or
used under these regulations is no longer needed to provide
educational services to the student.

B. The information shall be destroyed at the request of
the parents. However, a permanent record of a student’s
name, address, and phone number, his or her grades,
attendance record, classes attended, grade level completed,
and year completed may be maintained without time
limitation.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
8625. Student’s Rights

A. The LDE shall have in effect policies and procedures
regarding the extent to which students are afforded rights of
privacy similar to those afforded to parents, taking into
consideration the age of the student and type or severity of
disability.

B. Under the regulations for FERPA in 34 CFR 99.5(a),
the rights of parents regarding education records are
transferred to the student at age 18.

C. If the rights accorded to parents under part B of the
IDEA are transferred to a student who reaches the age of
majority, consistent with 8520, the rights regarding
educational records in §8613 through 624 shall also be
transferred to the student. However, the public agency shall
provide any notice required under section 615 of the IDEA
to the student and the parents.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2083 (October 2008).
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8626. Enforcement

A. The LDE shall have in effect the policies and
procedures, including sanctions that the state uses, to ensure
that its policies and procedures consistent with §8611
through 625 are followed and that the requirements of the
IDEA and these regulations are met.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2084 (October 2008).
88627-645. Reserved.
8646. Disproportionality

A. General. The LDE shall provide for the collection and
examination of data to determine if significant
disproportionality based on race and ethnicity is occurring in
the state and the LEAs of the state with respect to:

1. the identification of students as students with
disabilities, including the identification of students as
students with disabilities in accordance with a particular
impairment described in section 602(3) of the IDEA,;

2. the placement in particular educational settings of
these students; and

3. the incidence, duration, and type of disciplinary
actions, including suspensions and expulsions.

B. Review and Revision of Policies, Practices, and
Procedures. In the case of a determination of significant
disproportionality with respect to the identification of
students as students with disabilities, or the placement in
particular educational settings of these students, in
accordance with Subsection A of this Section, the LDE shall:

1. provide for the review and, if appropriate, revision
of the policies, procedures, and practices used in the
identification or placement to ensure that the policies,
procedures, and practices comply with the requirements of
the IDEA.

2. require any LEA identified under Subsection A of
this Section to reserve the maximum amount of funds under
section 613(f) of the IDEA to provide comprehensive
coordinated early intervening services to serve students in
the LEA, particularly, but not exclusively, students in those
groups that were significantly overidentified under
Subsection A of this Section; and

3. require the LEA to publicly report on the revision
of policies, practices, and procedures described under
Paragraph B.1 of this Section.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2084 (October 2008).

8647-699. Reserved.

Chapter 7. Authorization, Allotment, Use of Funds,
and Authorization of Appropriations.

Subchapter A. Allotments, Grants, and Use of Funds

§701. Grants to the State

A. Purpose of Grants. The Secretary makes grants to the
state to assist the state in providing special education and
related services to students with disabilities in accordance
with part B of the IDEA.

B. The secretary's allotments, grants, and use of funds to
the state are governed by 34 CFR 300.700 through 703, 717
and 718.

AUTHORITY NOTE: Promulgated in
R.S.17:1941 et seq.

accordance  with
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HISTORICAL NOTE: Promulgated by the Board of
Elementary and Secondary Education, LR 34:2084 (October 2008).
§702.-703. Reserved.

8704. State-level Activities

A. State Administration. For the purpose of
administering part B of the IDEA, including Subsection C of
this Section, section 619 of the IDEA, and the coordination
of activities under part B of the IDEA with, and providing
technical assistance to, other programs that provide services
to students with disabilities, the state's administrative
authority and responsibility is governed by 34 CFR
300.704A.

B. Other State-Level Activities

1. The LDE may reserve a portion of its allocations
for other state-level activities. The maximum amount that
the state may reserve for other state-level activities is
governed by 34 CFR 300.704(b)(1) and (2).

2. Some portion of the funds reserved under
Paragraph B.1 of this Section shall be used to carry out the
following activities:

a. for monitoring,
investigation; and

b. to establish and implement the mediation process
required by section 615E of the IDEA, including providing
for the costs of mediators and support personnel;

3. Funds reserved under Paragraph B.1lof this Section
also may be used to carry out the following activities:

a. for support and direct services, including
technical assistance, personnel preparation, and professional
development and training;

enforcement, and complaint

b. to support paperwork reduction activities,
including expanding the use of technology in the IEP
process;

c. to assist LEAs in providing positive behavioral
interventions and supports and mental health services for
students with disabilities;

d. to improve the use of technology in the
classroom by students with disabilities to enhance learning;

e. to support the use of technology, including
technology with universal design principles and assistive
technology devices, to maximize accessibility to the general
education curriculum for students with disabilities;

f. development and implementation of transition
programs, including coordination of services with agencies
involved in supporting the transition of students with
disabilities to postsecondary activities;

g. toassist LEAs in meeting personnel shortages;

h. to support capacity building activities and
improve the delivery of services by LEASs to improve results
for students with disabilities;

i. alternative programming for students with
disabilities who have been expelled from school, and
services for students with disabilities in correctional
facilities, students enrolled in state-operated or state-
supported schools, and students with disabilities in charter
schools;

j.  to support the development and provision of
appropriate accommodations for students with disabilities, or
the development and provision of alternate assessments that
are valid and reliable for assessing the performance of
students with disabilities, in accordance with sections
1111(b) and 6111 of the ESEA, and



k. to provide technical assistance to schools and
LEAs, and direct services, including supplemental
educational services as defined in section 1116(e) of the
ESEA to students with disabilities, in schools or LEAs
identified for improvement under section 1116 of the ESEA
on the sole basis of the assessment results of the
disaggregated subgroup of students with disabilities,
including providing professional development to special and
regular education teachers, who teach students with
disabilities, based on scientifically based research to
improve educational instruction, in order to improve
academic achievement to meet or exceed the objectives
established by the state under section 1111(b)(2)(G) of the
ESEA.

C. Local Educational Agency High Cost Fund. For the
purpose of assisting LEAs (including a charter school that is
an LEA or a consortium of LEAS) in addressing the needs of
high need students with disabilities, the state has the option
to reserve for each fiscal year 10 percent of the amount of
funds the state reserves for other state-level activities under
Paragraph B.1 of this Section in accordance with 34 CFR
300.704(c).

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2084 (October 2008).
8705. Subgrants to LEAs

A. Subgrants Required. If the LDE receives a grant
under section 611 of the IDEA for any fiscal year, it shall
distribute any funds the LDE does not reserve under 8704 to
LEAs (including public charter schools that operate as
LEAs) in the state that have established their eligibility
under section 613 of the IDEA for use in accordance with
part B of the IDEA.

B. Allocations to LEAs. For each fiscal year for which
funds are allocated to the LDE under §703, the LDE shall
allocate funds as follows:

1. Base Payments. The LDE first shall award each
LEA described in Subsection A of this Section the amount
the LEA would have received under section 611 of the IDEA
for fiscal year 1999, if the state had distributed 75 percent of
its grant for that year under section 611(d) of the IDEA, as
that section was then in effect.

2. Base Payment Adjustments. For any fiscal year
after 1999:

a. ifanew LEAis created, the LDE shall divide the
base allocation determined under Paragraph B.1 of this
Section for the LEAs that would have been responsible for
serving students with disabilities now being served by the
new LEA, among the new LEA and affected LEAs based on
the relative numbers of students with disabilities ages 3
through 21 currently provided special education by each of
the LEAs:

b. if one or more LEAs are combined into a single
new LEA, the LDE shall combine the base allocations of the
merged LEAS; and

c. if, for two or more LEAS, geographic boundaries
or administrative responsibility for providing services to
students with disabilities ages 3 through 21 change, the base
allocations of affected LEAs shall be redistributed among
affected LEAs based on the relative numbers of students
with disabilities ages 3 through 21 currently provided special
education by each affected LEA.
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3. Allocation of Remaining Funds. After making
allocations under Paragraph B.1 of this Section, as adjusted
by Paragraph B.2 of this Section, the LDE shall:

a. allocate 85 percent of any remaining funds to
those LEAS on the basis of the relative numbers of students
enrolled in public and private elementary schools and
secondary schools within the LEA’s jurisdiction; and

b. allocate 15 percent of those remaining funds to
those LEAs in accordance with their relative numbers of
students living in poverty, as determined by the LDE.

C. Reallocation of Funds. If the LDE determines that an
LEA is adequately providing FAPE to all students with
disabilities residing in the area served by that agency with
State and local funds, the LDE may reallocate any portion of
the funds under these regulations that are not needed by that
LEA to provide FAPE to other LEAs in the state that are not
adequately providing special education and related services
to all students with disabilities residing in the areas served
by those other LEAs.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2085 (October 2008).
§706-716. Reserved.
8717. Definitions Applicable to Allotments, Grants,
and Use of Funds
A. As used in this chapter:

1. State—the state of Louisiana; and

2. Average Per-Pupil Expenditure in  Public
Elementary Schools and Secondary Schools in the United
States—

a. without regard to the source of funds:

i. the aggregate current expenditures, during the
second fiscal year preceding the fiscal year for which the
determination is made (or, if satisfactory data for that year
are not available, during the most recent preceding fiscal
year for which satisfactory data are available) of all LEAs in
the 50 States and the District of Columbia); plus

ii. any direct expenditures by the state for the
operation of those agencies; divided by

iii. the aggregate number of students in average
daily attendance to whom those agencies provided free
public education during that preceding year.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2085 (October 2008).
§718.  Acquisition of Equipment and Construction or
Alteration of Facilities

A. General. If the secretary determines that a program
authorized under part B of the IDEA will be improved by
permitting program funds to be used to acquire appropriate
equipment, or to construct new facilities or alter existing
facilities, the secretary may allow the use of those funds for
those purposes.

B. Compliance with Certain  Regulations.  Any
construction of new facilities or alteration of existing
facilities under Subsection A of this Section shall comply
with the requirements of:

1. Appendix A of part 36 of title 28, Code of Federal
Regulations (commonly known as the Americans with
Disabilities Accessibility Standards for Buildings and
Facilities); or
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2. Appendix A of subpart 101-19.6 of title 41, Code
of Federal Regulations (commonly known as the “Uniform
Federal Accessibility Standards™).

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2085 (October 2008).
8719-799. Reserved.

Chapter 8. Preschool Grants for Students with
Disabilities and the Responsibilities of
DHH and the LDE

8801. In General

A. Preschool grants for students with disabilities are
governed by 34 CFR 300.801-818.

AUTHORITY NOTE: Promulgated in accordance  with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2086 (October 2008).
§802.-818. Reserved.

§819. DHH and the LDE’s Responsibilities under
IDEA and the Louisiana Education of Children
with Exceptionalities Act

A. The legal relationship between the Louisiana

Department of Health and Hospitals (DHH) and the
Louisiana Department of Education (LDE), shall be
governed by this section and 8154, for the interagency
coordination of the IDEA and the Louisiana Education of
Children with Exceptionalities Act, R.S. 17:1941, et seq.,
and encompasses all offices, divisions, bureaus, units, and
programs at the state, regional, and local levels within each
department.

B. These regulations are promulgated to comply with the
obligations imposed upon the state of Louisiana and its
agencies at 20 USC 81412 and 34 CFR 300.154.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2086 (October 2008).
8820. Definitions

A. For the purposes of this Chapter, the following
definitions apply.

1. Educational Services—all other services, including
but not limited to academic services, extracurricular
activities, transportation, related services for which DHH is
not legally responsible, and any other service included on a
student’s IEP but not provided by DHH, through Medicaid
or any other program operated by DHH, under any existing
state or federal law.

2. Eligibility Criteria for DHH Health and Medical
Services—the criteria for individuals receiving a specific
health or medical service provided by DHH.

3 Family—the child's parents or legal guardians as
well as surrogate parents and persons acting as parents as
defined by these regulations.

4. IEP—Individualized
defined in §905.

5. LEA—a local educational agency, as defined in
§905.

6. Related Services—in addition to the definition of
these terms in IDEA and as defined in §905, in the context of
these regulations, the term means those services which
DHH, through Medicaid or any other program operated by

Education Program, as
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DHH, is required by any existing state or federal law to
provide to a qualified recipient in the state of Louisiana.

7. Services—any special education and/or related
services as defined in IDEA and in §905.

8. Student—any individual between the ages of 3 and
22 years and who is enrolled in a Louisiana Local Education
Agency ("LEA") or is the responsibility of the LDE and/or
the LEAs.

9. Student with a Disability—as defined in §905.

10. Transition Services—transition services, as defined
in §905.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2086 (October 2008).
§821. Responsibility for Services

A. In order to ensure that all services described in 8822
that are needed to ensure FAPE are provided, including the
provision of these services during the pendency of any
dispute, the following requirements are imposed on LDE and
DHH.

1. Agency Financial Responsibility. All relevant
federal and State mandates apply. LDE and DHH, as
obligated under federal or State law, shall use allocated
federal, state and local funds to provide, pay, or otherwise
arrange for services on the IEP that are necessary to ensure
each eligible student receives a free appropriate public
education (FAPE) as written on the IEP. The financial
responsibility for these services shall be governed by all
pertinent federal and State laws, including but not limited to
20 U.S.C. 81400, et seq., 34 CFR Parts 300, 42 U.S.C.
§1396, 42 CFR Part 430, LSA-R.S. 17:1941, et seq., and
these regulations.

a. If DHH is otherwise obligated under federal or
state law, or assigned responsibility under DHH policy or
pursuant to 34 CFR §300.142 and 154 to provide or pay for
any services that are also considered special education or
related services (such as, but not limited to, services
described in 34 CFR 8300.6 relating to assistive technology
devices, 34 CFR 8§300.34 relating to related services, 34
CFR 8300.42 relating to supplementary aids and services,
and 34 CFR 8300.43 relating to transition services) that are
necessary for ensuring FAPE to students with disabilities
within the state, DHH shall fulfill that obligation or
responsibility, either directly or through contract or other
arrangement.

b. DHH may not disqualify an eligible service for
Medicaid reimbursement because it is on an IEP or because
that service is provided in a school context or any other
setting that is a most integrated setting or least restrictive
environment in order to provide a free appropriate public
education. DHH is required to provide all eligible services to
the same extent the individual would receive these services
under federal and state law and regulation without eligibility
for IDEA.

c. The financial responsibility of DHH shall
precede the financial responsibility of the LEA or the state
agency responsible for developing the student’s IEP.

2. Conditions and Terms of Reimbursement. DHH
will fund or provide services that are included on an IEP to
the extent that such services are services that are funded or
provided to individuals eligible under any federal or state
program provided by DHH. If any program under the



auspices of DHH fails to provide or pay for these special
education and related services, the LEA and/or the LDE
shall be responsible for providing or paying for these
services. The LDE or the LEA will then claim
reimbursement from DHH, having failed to provide or pay
for these services. DHH is then required to reimburse the
LEA or the LDE for the services that DHH is otherwise
obligated to provide. DHH is required to fund or provide
services that are included on an IEP to the extent that such
services are services for which the individual is eligible
under any federal or state program administered by DHH.

3. Interagency Disputes. Disputes relating to the
provision of services pursuant to 20 U.S.C. 81400, et seq.,
and the Louisiana Education of Children with
Exceptionalities Act, R.S. 17:1941, et seq., shall be
addressed in the following manner:

a. if a family disputes the actions of an LEA, that
family may either file a complaint with the LDE under the
procedures described in §151 through 153 or a request due
process hearing under the procedures described §8507
through 520;

b. if a family disputes the actions of DHH and that
family or student is a client of or eligible for DHH services,
that dispute may be addressed through the DHH appeals
process, as authorized in R.S. 46:107 or any other relevant
State or federal statute or regulation;

c. if an LEA disputes the actions of the LDE, that
LEA may file suit against the LDE only in the United States
District Court for the Middle District of Louisiana or the
Nineteenth Judicial District Court for the Parish of East
Baton Rouge;

d. if an LEA disputes the actions of DHH, as a
Medicaid provider, that LEA may appeal through the DHH
appeal process, as authorized in R.S. 46:107 or any other
relevant State or federal statute or regulation;

e. an interagency dispute between DHH and the
LDE, which involves either program or financial
responsibility, will be referred to the Superintendent of
Education and the Secretary of the Department of Health and
Hospitals for mediation. If the dispute cannot be resolved in
mediation, it will be referred to the Office of the Governor
for resolution. If a dispute continues beyond these
interventions, either DHH or the LDE may seek resolution
from a court of competent authority.

f. during the pendency of any dispute, a student's
LEA bears full responsibility for program and/or financial
obligations, to ensure that the student's IEP is implemented
fully and that the student is receiving FAPE. If the LEA is
unable or unwilling to provide FAPE, the LDE is responsible
for those program and/or financial obligations.

4. Coordination of Services Procedures. The LDE and
DHH shall coordinate services to students with disabilities
by complying with procedures that are specific to each
agency, including, but not limited to, the following
procedures.

a. The LDE bears the following responsibilities:

i. maintain the Child Find system under part B of
IDEA, specifically, the identification, location, and
evaluation of students from 3 through 21 years of age who
are suspected of having a disability;

ii. provide DHH with a listing of its primary
contacts and service description for the Child Find system on
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a school district basis for DHH to make available to its
regional and local offices;

iii. ensure that each eligible student will receive a
timely, appropriate multidisciplinary evaluation. In order to
reduce the duplication of effort, services, and paperwork; the
LEAs will implement a policy to ensure evaluations
conducted by programs in DHH are utilized in the
multidisciplinary evaluation of students suspected of being a
student with a disability and in the reevaluation of students;

iv. ensure that each eligible student with a
disability receives a free appropriate public education
(FAPE) in accordance with an IEP. FAPE includes special
education and related services;

v. ensure that each eligible student has an IEP
developed and implemented in accordance with IDEA,;

vi. monitor the provision of services on IEPs
through assurances with LEAs; and

vii. monitor the implementation of the IEP and
assure that resources necessary for the implementation of
services on the IEP will be made available through federal or
State funds.

b. DHH bears the following responsibilities:

i. provide access to medical services offered by
DHH through application for such services at DHH office
locations in all regions of the state where the student
currently reside. The student shall meet the eligibility criteria
for the medical services for which the student is applying.
Establishing eligibility and need for services is the
responsibility of DHH;

ii. DHH shall not reduce the medical services
which it would be required to provide to a student with a
disability solely because those services are included in the
IEP;

iii. refer students to the LEA upon suspicion of a
disability. DHH personnel will share available information
on students receiving joint services from the LDE and DHH
with the proper written consent;

iv. provide information at the consent and request
of a parent; and

v. ensure that a student with a disability can
access Medicaid services for which the student is eligible.
DHH policy and procedures shall not preclude an LEA from
enrolling as a provider in the Medicaid program.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2086 (October 2008).
8822. Obligations of DHH

A. If DHH is otherwise obligated under federal or state
law, or assigned responsibility under state policy or pursuant
to §8819 through 823, to provide or pay for any services that
are also considered special education or related services
(such as, but not limited to, services described in §905
relating to assistive technology devices, assistive technology
services, related services, supplementary aids and services,
and transition services) that are necessary for ensuring FAPE
to students with disabilities within the state, DHH shall
fulfill that obligation or responsibility, either directly or
through contract or other arrangement.

B. DHH may not disqualify an eligible service for
Medicaid reimbursement because that service is provided in
a school context.
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C. If DHH fails to provide or pay for the special
education and related services described in paragraph A of
this section, the LEA (or state agency responsible for
developing the student’s IEP) shall provide or pay for these
services to the student in a timely manner. The LEA or State
agency may then claim reimbursement for the services from
DHH, having failed to provide or pay for these services, and
DHH shall reimburse the LEA or State agency in accordance
with these regulations.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2087 (October 2008).
8823.  General Provisions Governing DHH and LDE’s
Responsibilities

A. Confidentiality of Information. In accordance with
federal and state law, information on a student’s disability is
confidential. For the purposes of identification, location,
evaluation, development, and implementation of the IEP;
information and records on mutually served students may be
exchanged between the LDE and DHH with the written,
informed consent of the parent(s) of each student. The
method of exchanging information may be electronic or
written. When a specific student or family is identified, the
exchange shall be written with proper consent obtained.

B. Ancillary Agreements. Regional and/or local
agreements may be developed and implemented between the
respective programs within the LDE and DHH for the
purposes of determining and identifying interagency
coordination to promote the coordination of services and the
timely and appropriate delivery of services to each eligible
student and family. The services may be provided either
directly or through a contract or other arrangement. These
agreements are considered binding for the programs under
the auspices of the LDE and DHH only after written
approval of such regional or local agreements by the
Secretary of DHH and the state Director of Special
Education in the LDE, respectively.

C. Joint Coordination and Monitoring. DHH and LDE
are required to develop jointly state level annual goals that
are based on needs/data. DHH and LDE are required to
evaluate jointly the overall effectiveness of these goals. Each
department is required to designate a liaison at the state level
to coordinate the activities and monitor the compliance of
these regulations. Each agency is required to appoint an
interagency committee to review and evaluate the
effectiveness of these regulations, facilitate their
implementation, and make recommendations for revisions as
deemed appropriate.

D. Modifications to these Requirements. As the lead
agency for implementation of the Louisiana Education of
Children with Exceptionalities Act and the Individuals with
Disabilities Education Act in Louisiana, the LDE is the sole
agency with authority to promulgate regulations pursuant to
those statutes and no modification to these requirements
shall be made by any other agency by regulation, policy, or
otherwise, without the express written consent of the LDE.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2088 (October 2008).
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§824.-899. Reserved.
Chapter 9. General
Subchapter A. Purposes and Applicability
8§901. Purposes
A. The purposes of these regulations are the following:

1. to ensure that all students with disabilities have
available to them a free appropriate public education that
emphasizes special education and related services designed
to meet their unique needs and prepare them for further
education, employment, and independent living;

2. to ensure that the rights of students with disabilities
and their parents are protected;

3. to assist localities and educational service agencies
to provide for the

education of all students with disabilities; and

4. to assess and ensure the effectiveness of efforts to

educate students with disabilities.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2088 (October 2008).
§902. Applicability

A. Public Agencies within the state. The provisions of
these regulations:

1. apply to all political subdivisions of the state that
are involved in the education of students with disabilities,
including:

a. the Louisiana Department
referenced in these regulations as the "LDE";

b. local educational agencies (LEAS), educational
service agencies (ESASs), and public charter schools that are
not otherwise included as LEAs or ESAs and are not a
school of an LEA or ESA;

c. other State agencies and schools (such as
Department of Health and Hospitals, Department of Social
Services, Special School District, and Board Special
Schools);

d. state and local juvenile and adult correctional
facilities; and

2. are binding on each public agency in the state that
provides special education and related services to students
with disabilities, regardless of whether that agency is
receiving funds under part B of the IDEA.

B. Private Schools and Facilities. Each public agency in
the state is responsible for ensuring that the rights and
protections under part B of the IDEA are given to students
with disabilities:

1. referred to or placed in private schools and facilities
by that public agency; or

2. placed in private schools by their parents under the
provisions of §148.

of Education,

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2088 (October 2008).
Subchapter B. Definitions used in these Regulations
§903. Definitions/Terms

A. The terms defined in §8904 and 905 of this chapter
are used throughout these regulations. Unless expressly
provided to the contrary, each definition/term used in these
regulations shall have the meaning established by this
Chapter.



AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2088 (October 2008).
8904. Abbreviations/Acronyms used in these
Regulations

BSS—BESE Special Schools.

DHH—State Department of Health and Hospitals.

DPS&C—State  Department of Public Safety and
Corrections.

DSS—State Department of Social Services.

FAPE—Free Appropriate Public Education.

FERPA—Family Educational Records and Privacy Act of
1974.

IDEA—Part B of the Individuals with Disabilities
Education Act which amends the Education for All
Handicapped Children Act of 1975, formerly known as EHA
(P.L. 94-142).

IEP—The Individualized Education Program required by
8320 of these regulations.

LDE - Louisiana State Department of Education.

LEA—Local Education Agency.

LRE—Least Restrictive Environment.

LSD—Louisiana School for the Deaf.

LSEC—Louisiana Special Education Center.

LSVI—Louisiana School for the Visually Impaired.

NCLB—No Child Left Behind.

NIMAC—National Instructional Materials Access Center.

NIMAS—National Instructional Materials Accessibility
Standard.

ODR—Officially Designated Representative.

OYD—Office of Youth Development.

SBESE—State Board of Elementary and Secondary
Education.

Section 504—Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. 794.

SSD—Special School District.

AUTHORITY NOTE: Promulgated in accordance with
R.S.17:1941 et seq.
HISTORICAL NOTE: Promulgated by the Board of

Elementary and Secondary Education, LR 34:2089 (October 2008).
8905. Definitions

Adapted Physical Education—specially designed physical
education for eligible students with disabilities.

Age of Majority—as defined in Louisiana, means 18 years
of age.

Alternate Assessment—see Bulletin 111—The Louisiana
School, District, and State Accountability System.

Assistive  Technology Device—any item, piece of
equipment, or product system, whether acquired
commercially off the shelf, modified, or customized, that is
used to increase, maintain, or improve functional capabilities
of a student with a disability. The term does not include a
medical device that is surgically implanted, or the
replacement of that device.

Assistive Technology Service—any service that directly
assists a student with a disability in the selection,
acquisition, or use of an assistive technology device. The
term includes:

1. the evaluation of the needs of a student with a
disability, including a functional evaluation of the student in
the student’s customary environment;
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2. purchasing, leasing, or otherwise providing for the
acquisition of assistive technology devices by students with
disabilities;

3. selecting, designing, fitting, customizing, adapting,
applying, maintaining, repairing, or replacing assistive
technology devices;

4. coordinating and using other therapies,
interventions, or services with assistive technology devices,
such as those associated with existing educational and
rehabilitation plans and programs;

5. training or technical assistance for a student with a
disability, or, if appropriate, that student’s family; and

6. training or technical assistance for professionals
(including individuals providing education or rehabilitation
services), employers, or other individuals who provide
services to, employ, or are otherwise substantially involved
in the major life functions of that student.

At No Cost—see Special Education.

Audiology—see Related Services.

Autism—see Student with a Disability.

Business Day—see Day.

Certificate of Achievement—

1. An exit document issued to a student with a
disability after he or she has achieved certain competencies
and has met specified conditions as listed below. The receipt
of a certificate of achievement shall not limit a student’s
continuous eligibility for services under these regulations
unless the student has reached the age of 22.

a. The student has a disability under the mandated
criteria.

b. The student has participated in LEAP Alternate
Assessment (LAA).

c. The student has completed at least 12 years of
school or has reached the age of 22 (not to include students
younger than 16).

d. The student has met attendance requirements.

e. The student has addressed the general education
curriculum as reflected on the student’s IEP.

f.  Transition planning for the student has been
completed and documented.

Change of Placement—see 8116 and 8536 of these
regulations.

Charter School—the term in section 5210(1) of the
Elementary and Secondary Education Act of 1965, as
amended, 20 U.S.C. 6301 et seq.

Child Find—see §111 of these regulations.

Child with a Disability—see Student with a Disability.

Consent—that:

1. the parent has been fully informed of all
information relevant to the activity for which consent is
sought, in his or her native language or other mode of
communication;

2. the parent understands and agrees in writing to the
carrying out of the activity for which his or her consent is
sought; the consent describes that activity and lists the
records (if any) that will be released and to whom; and

3.a. the parent understands that the granting of consent
is voluntary on the part of the parent and may be revoked at
any time.

b. If a parent revokes consent, that revocation is not
retroactive (i.e., does not negate an action that has occurred
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after the consent had been given and before the consent was
revoked).

Controlled  Substance—refer
regulations.

Core Academic Subjects—English, reading or language
arts, mathematics, science, foreign languages, civics and
government, economics, arts, history, and geography.

Counseling Services—see Related Services.

Day; Business Day; School Day—

1. Day—calendar day unless otherwise indicated as
business day or school day.

2. Business day—Monday through Friday, except for
Federal and State holidays (unless holidays are specifically
included in the designation of business day, as in §148D1b.

3.a. School Day—any day, including a partial day that
students are in attendance at school for instructional
purposes.

b. School day has the same meaning for all students
in school, including students with and without disabilities.

Deaf-Blindness—see Student with a Disability.

Deafness—see Student with a Disability.

Developmental Delay—see Student with a Disability.

Disability—see Student with a Disability.

Due Process—see Chapter 5 of these regulations.

Early Identification and Assessment of Disabilities in
Students—see Related Services.

Early Intervening Services—see §226.

Early Resolution Process (ERP)—a systematic informal
process for dispute resolution available prior to or in
connection with State Administrative Complaints in
accordance with 88151-153.

Educational Service Agency—

1. Avegional public multiservice agency:

a. authorized by State law to develop, manage, and
provide services or programs to LEAS;

b. recognized as an administrative agency for
purposes of the provision of special education and related
services provided within public elementary schools and
secondary schools of the state.

2. This definition includes any other public institution
or agency having administrative control and direction over a
public elementary schools or secondary school; and

3. includes entities that meet the definition of an
intermediate educational unit in section 602(23) of the IDEA
as in effect prior to June 4, 1997.

Elementary School—a nonprofit institutional day or
residential school, including a public elementary charter
school, that provides elementary education, as determined
under State law.

Emotional Disturbance—see Student with a Disability.

Equipment—

1. machinery, utilities, built-in equipment, and any
necessary enclosures or structures to house the machinery,
utilities, or equipment; and

2. all other items necessary for the functioning of a
particular facility as a facility for the provision of
educational services, including items such as instructional
equipment and necessary furniture; printed, published and
audio-visual instructional materials; telecommunications,
sensory, and other technological aids and devices; and
books, periodicals, documents, and other related materials.

to 8530.1.1 of these
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Evaluation—procedures used in accordance with 88305
through 308 to determine whether a student has a disability
and the nature and extent of the special education and related
services that the student needs.

Extended School Year (ESY) Services—see §106 of these
regulations.

Excess Costs—those costs that are in excess of the
average annual per student expenditure in a LEA during the
preceding school year for an elementary or secondary school
student, as may be appropriate, and that shall be computed
after deducting:

1. amounts received:

a. under part B of the IDEA;
b. under part A of Title | of the ESEA; and
c. under parts A and B of Title Il of the ESEA, and

2. any state or local funds expended for programs that
would qualify for assistance under any of the parts described
in Paragraph 1. This definition, but excluding any amounts
for capital outlay or debt service. (See Appendix A to the
IDEA for an example of how excess costs shall be
calculated.)

Free Appropriate Public Education or FAPE—special
education and related services that:

1. are provided at public expense, under public
supervision and direction, and without charge;

2. meet the standards of the LDE; including the
requirements of these regulations;

3. include an appropriate preschool, elementary
school, or secondary school education in the state; and

4. are provided in conformity with an Individualized
Education Program (IEP) that meets the requirement of
§8320 through 324.

Foster Parent—see Parent.

Hearing Impairment—see Student with a Disability.

Highly Qualified Special Education Teachers—

1. Requirements for Special Education Teachers
Teaching Core Academic Subjects. For any public
elementary or secondary school special education teacher
teaching core academic subjects, the term highly qualified
has the meaning given the term in section 9101 of the ESEA
and 34 CFR 200.56, except that the requirements for highly
qualified also:

a. include the requirements described in Paragraph
2 of this definition; and

b. include the option for teachers to meet the
requirements of section 9101 of the ESEA by meeting the
requirements of Paragraphs 3 and 4 of this definition.

2. Requirements for Special Education Teachers in
General

a.  When used with respect to any public elementary
school or secondary school special education teacher
teaching in the state, highly qualified requires that:

i. the teacher has obtained full state certification
as a special education teacher (including certification
obtained through alternative routes to certification), or
passed the state special education teacher licensing
examination, and holds a license to teach in the state as a
special education teacher, except that when used with respect
to any teacher teaching in a public charter school, highly
qualified means that the teacher meets the certification or
licensing requirements, if any, set forth in the state’s public
charter school law;



ii. the teacher has not had special education
certification or licensure requirements waived on an
emergency, temporary, or provisional basis; and

iii. the teacher holds at least a bachelor's degree.

b. Ateacher will be considered to meet the standard
in Clause 2.a.i.of this definition if that teacher is
participating in an alternative route to special education
certification program under which:

i. theteacher:

(@). receives high-quality professional
development that is sustained, intensive, and classroom-
focused in order to have a positive and lasting impact on
classroom instruction, before and while teaching;

(b). participates in a program of intensive
supervision that consists of structured guidance and regular
ongoing support for teachers or a teacher mentoring
program;

(c). assumes functions as a teacher only for a
specified period of time not to exceed three years; and

(d). demonstrates satisfactory progress toward
full certification as prescribed by the state; and

ii. the state ensures, through its certification and
licensure process, that the provisions in Clause 2.b.i of this
definition are met.

c. Any public elementary school or secondary
school special education teacher teaching in a State, who is
not teaching a core academic subject, is highly qualified if
the teacher meets the requirements in Subparagraph 2.a or
the requirements in Clause 2.a.iii and Subparagraph 2.b of
this definition.

3. Requirements for Special Education Teachers
Teaching to Alternate Achievement Standards. When used
with respect to a special education teacher who teaches core
academic subjects exclusively to students who are assessed
against alternate achievement standards established under 34
CFR 200.1(d), highly qualified means the teacher, whether
new or not new to the profession, may either:

a. meet the applicable requirements of section 9101
of the ESEA and 34 CFR 200.56 for any elementary, middle,
or secondary school teacher who is new or not new to the
profession; or

b. meet the requirements of paragraph (B) or (C) of
section 9101(23) of the ESEA as applied to an elementary
school teacher, or, in the case of instruction above the
elementary level, meet the requirements of paragraph (B) or
(C) of section 9101(23) of the ESEA as applied to an
elementary school teacher and have subject matter
knowledge appropriate to the level of instruction being
provided and needed to effectively teach to those standards,
as determined by the state.

4. Requirements for Special Education Teachers
Teaching Multiple Subjects. Subject to Paragraph 5 of this
Subsection, when used with respect to a special education
teacher who teaches two or more core academic subjects
exclusively to students with disabilities, highly qualified
means that the teacher may either:

a. meet the applicable requirements of section 9101
of the ESEA and 34 CFR 200.56(b) or (c);

b. in the case of a teacher who is not new to the
profession, demonstrate competence in all the core academic
subjects in which the teacher teaches in the same manner as
is required for an elementary, middle, or secondary school
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teacher who is not new to the profession under 34 CFR
200.56(c) which may include a single, high objective
uniform State standard of evaluation (HOUSSE) covering
multiple subjects; or

c. in the case of a new special education teacher
who teaches multiple subjects and who is highly qualified in
mathematics, language arts, or science, demonstrate, not
later than two years after the date of employment,
competence in the other core academic subjects in which the
teacher teaches in the same manner as is required for an
elementary, middle, or secondary school teacher under 34
CFR 200.56(c), which may include a single HOUSSE
covering multiple subjects.

5. Separate HOUSSE standards for special education
teachers. The State has developed a HOUSSE, which is
found in Bulletin 111—The Louisiana School, District, and
State Accountability System, which does not establish a
lower standard for the content knowledge requirements for
special education teachers and meets all the requirements for
a HOUSSE for regular education teachers:

a. the state may develop a separate HOUSSE for
special education teachers; and

b. the standards described in Paragraph E.1 of this
definition may include single HOUSSE evaluations that
cover multiple subjects.

6. Rule of Construction. Notwithstanding any other
individual right of action that a parent or student may
maintain under these regulations, nothing in these
regulations shall be construed to create a right of action on
behalf of an individual student or class of students for the
failure of a particular state or LEA employee to be highly
qualified, or to prevent a parent from filing a complaint
under 88151-153 about staff qualifications with the state as
provided for under these regulations.

7. Applicability of Definition to
Clarification of New Special Education Teacher

a. A teacher who is highly qualified under this
section is considered highly qualified for purposes of the
ESEA.

b. For purposes of Paragraph D.3 of this definition,
a fully certified regular education teacher who subsequently
becomes fully certified or licensed as a special education
teacher is a new special education teacher when first hired as
a special education teacher.

8. Private School Teachers Not Covered. The
requirements in this section do not apply to teachers hired by
private elementary schools and secondary schools including
private school teachers hired or contracted by LEAs to
provide equitable services to parentally-placed private
school students with disabilities under §138.

Homeless Students—has the meaning given the term
homeless students and youths in section 725 (42 U.S.C.
11434a) of the McKinney-Vento Homeless Assistance Act,
as amended, 42 U.S.C. 11431 et seq.

Illegal Drug—see 8§530.1 of these regulations.

Include—that the items named are not all of the possible
items that are covered, whether like or unlike the one named.

Indian and Indian Tribe—

1. Indian—an individual who is a member of an
Indian tribe.

2. Indian Tribe—any Federal or State Indian tribe,
band, rancheria, pueblo, colony, or community, including

ESEA; and
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any Alaska Native village or regional village corporation (as
defined in or established under the Alaska Native Claims
Settlement Act, 43 U.S.C. 1601 et seq.).

3. Nothing in this definition is intended to indicate
that the Secretary of the Interior is required to provide
services or funding to a State Indian tribe that is not listed in
the Federal Register list of Indian entities recognized as
eligible to receive services from the United States, published
pursuant to Section 104 of the Federally Recognized Indian
Tribe List Act of 1994, 25 U.S.C. 479a-1.

Independent Educational Evaluation (IEE)—see 8503 of
these regulations.

Individual Education Plan Facilitation—an alternative
dispute resolution method developed by the LDE. This
option is available to parents and school districts when both
agree that it would be valuable to have a neutral person (IEP
Facilitator) present at an IEP meeting to assist them in
discussing issues regarding an IEP. The role of the IEP
Facilitator is to assist in creating an atmosphere for fair
communication and the successful drafting of an IEP for the
student. Either parent or district can request IEP Facilitation;
however, since the process is voluntary, both sides shall
agree to participate in the IEP facilitation process. Like
mediation, the IEP facilitation is initiated by request to the
LDE, and is at no cost to the parents or districts.

Individualized Education Program or IEP—a written
statement for a student with a disability that is developed,
reviewed, and revised in accordance with 88320 through
324.

Individualized education program team or IEP Team—a
group of individuals described in §321 of these regulations
that is responsible for developing, reviewing, or revising an
IEP for a student with a disability.

Individualized Family Service Plan (IFSP)—a written
plan for providing early intervention services for infants and
toddlers and their families who are eligible under part C of
IDEA.

Infant or Toddler with a Disability—

1. an individual under three years of age who needs
early intervention services because the individual:

a. is experiencing developmental delays, as
measured by appropriate diagnostic instruments and
procedures in one or more of the areas of cognitive
development, physical development, communication
development, social or emotional development, and adaptive
development; or

b. has a diagnosed physical or mental condition that
has a high probability of resulting in developmental delay;
and

2. may also include, at the state's discretion:

a. at-risk infants and toddlers; and

b. students with disabilities who are eligible for
services under section 619 and who previously received
services under part C of the IDEA until such students enter
or are eligible under State law to enter kindergarten or
elementary school, as appropriate, provided that any
programs under part C of the IDEA serving such students
shall include:

i. an educational component that promotes school
readiness and incorporates pre-literacy, language, and
numeracy skills; and
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ii. a written notification to parents of their rights
and responsibilities in determining whether their child will
continue to receive services under part C of the IDEA or
participate in preschool programs under section 619.

Institution of Higher Education—has the meaning given
the term in section 101 of the Higher Education Act of 1965,
as amended, 20 U.S.C. 1021 et seq. (HEA).

Interagency  Agreement—an  operational  statement
between two or more parties or agencies that describes a
course of action to which the agencies are committed. The
statement shall be consistent with the mandatory provision
of §154.

Interim Alternative Educational
through 534 of these regulations.

Interpreting Services—see Related Services.

Least Restrictive Environment—the educational placement
of a student with a disability in a manner consistent with the
Least Restrictive Environment Requirements in 8115 and116
of these regulations.

Limited English Proficient—the meaning given the term in
section 9101(25) of the ESEA.

Local Education Agency or LEA—

1. General. Local Education Agency or LEA—a
public board of education or other public authority legally
constituted within the state for either administrative control
or direction of or to perform a service function for public
elementary schools or secondary schools in a city, parish,
school district, or other political subdivision of the state or
for a combination of school districts or parishes as are
recognized in the state as an administrative agency for its
public elementary or secondary schools.

2. Educational Service Agencies and Other Public
Institutions or Agencies. The term includes:

a. an educational service agency, as defined this
section; and

b. any other public institution or agency having
administrative control and direction of a public elementary
or secondary school, including a public nonprofit charter
school that is established as an LEA under state law.

3. BIA Funded Schools. The term includes an
elementary school or secondary school funded by the Bureau
of Indian Affairs, and not subject to the jurisdiction of any
SEA other than the Bureau of Indian Affairs, but only to the
extent that the inclusion makes the school eligible for
programs for which specific eligibility is not provided to the
school in another provision of law and the school does not
have a student population that is smaller than the student
population of the LEA receiving assistance under the IDEA
with the smallest student population.

Maintenance of Effort—see §204 of these regulations.

Manifestation Determination Review—see 8530.E of
these regulations.

Medical Services—see Related Services.

Mental Disability—see Student with a Disability.

Multiple Disabilities—see Student with a Disability.

Native Language—

1. When used with respect to an individual who is
limited English proficient, has the following meaning:

a. the language normally used by that individual, or
in the case of a student, the language normally used by
parents of the student, except as provided in Paragraph A.2
of this definition.

Setting—see 88530



b. In all direct contact with the student, (including
the evaluation of the student), the language is the one
normally used by the student in the home or learning
environment.

2. For an individual with deafness or blindness, or for
an individual with no written language, the mode of
communication is that normally used by the individual (such
as sign language, Braille, or oral communication).

Occupational Therapy—see Related Services.

Orientation and Mobility Training—see Related Services.

Orthopedic Impairment—see Student with a Disability.

Other Health Impairment—see Student with a Disability.

Paraprofessional—is a person who assists in the delivery
of special educational services under the supervision of a
special education teacher or other professional who has the
responsibility for the delivery of special education services
to students with disabilities and who meets all state and
federal requirements to serve as a paraprofessional.

Parent—

l.a. abiological, or adoptive parent of a child,;

b. a foster parent;

c. a guardian generally authorized to act as the
student’s parent, or authorized to make educational decisions
for the student, but not the state if the student is a ward of
the state;

d. anindividual acting in the place of a biological or
adoptive parent (including a grandparent, or stepparent or
other relative) with whom the student lives, or an individual
who is legally responsible for the student's welfare; or

e. a surrogate parent who has been appointed in
accordance with 8519.

2.a. Except as provided in Subparagraph 2.b of this
definition, the biological or adoptive parent, when
attempting to act as the parent under these regulations and
when more than one party is qualified under Paragraphs 1
through 5 of this definition to act as a parent, shall be
presumed to be the parent for purposes of this definition
unless the biological or adoptive parent does not have legal
authority to make educational decisions for the student.

b. If a judicial decree or order identifies a specific
person or persons under Paragraphs A.1 through 4 of this
definition to act as the "parent" of a student or to make
educational decisions on behalf of a student, then such
person or persons shall be determined to be the parent for
purposes of this definition, except that an employee of a
public agency that provides education or care for a student
may not act as the parent pursuant to 8519.

Parent Counseling and Training—see Related Services.

Parent Training and Information Center or Community
Parent Resource Center or Organization—a private
nonprofit organization (other than an institution of higher
education) that has a board of directors the majority of
whom are parents of students with disabilities ages birth
through 26, that includes individuals working in the fields of
special education, related services, and early intervention;
and individuals with disabilities; and the parent and
professional members of which are broadly representative of
the population to be served, including low-income parents
and parents of limited English proficient students; and has as
its mission serving families of students with disabilities who
are ages birth through 26; and have the full range of
disabilities described in section 602(3) of the IDEA.
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Personally Identifiable—means information that contains:

1. the name of the student, the student's parent, or
other family member;

2. the address of the student;

3. a personal identifier, such as the student's social
security number or student number; or

4. a list of personal characteristics or other
information that would make it possible to identify the
student with reasonable certainty.

Physical Education—see
Subparagraph 2.b and §108.

Physical Therapy—see Related Services.

Prior Notice—see §504 of these regulations.

Psychological Services—see Related Services.

Public Agency—includes the state, LEAs, ESAs, nonprofit
public charter schools that are not otherwise included as
LEAs or ESAs and are not a school of an LEA or ESA, and
any other political subdivisions of the state that are
responsible for providing education to students with
disabilities.

Recreation—see Related Services.

Rehabilitation Counseling—see Related Services.

Related Services—

1. General. Related Services—transportation and such
developmental, corrective, and other supportive services as
are required to assist a student with a disability to benefit
from special education, and includes speech language
pathology and audiology services, interpreting services,
psychological services, physical and occupational therapy,
recreation, including therapeutic  recreation, early
identification and assessment of disabilities in students,
counseling services, including rehabilitation counseling,
orientation and mobility services, and medical services for
diagnostic or evaluation purposes. Related services also
include school health services and school nurse services,
social work services in schools, and parent counseling and
training.

2. Exception; Services that Apply to Students with
Surgically Implanted Devices, Including Cochlear Implants

a. Related services do not include a medical device
that is surgically implanted, the optimization of that device’s
functioning (e.g., mapping), maintenance of that device, or
the replacement of that device.

b. Nothing in Subparagraph 2.a of this definition:

i. limits the right of a student with a surgically
implanted device (e.g., cochlear implant) to receive related
services (as listed in paragraph A of this section) that are
determined by the IEP Team to be necessary for the student
to receive FAPE.

ii. limits the responsibility of a public agency to
appropriately monitor and maintain medical devices that are
needed to maintain the health and safety of the student,
including breathing, nutrition, or operation of other bodily
functions, while the student is transported to and from
school or is at school; or

iii. prevents the routine checking of an external
component of a surgically implanted device to make sure it
is functioning properly, as required in §113.B.

3. Individual Related Services Terms Defined. The
ter